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This book is based on a volume published nearly 
four years ago, which was little mort' than a course 
of lectures on Enghsh Legal History that J de-* 
livered in the Inns of Court. 

Time has brought fuller information, and has 
modified some of the views then expr^^sed, with the 
result, Ihope, that a more accurate and complete view* 
of our legal history is now presented to the rea^r.^ 

Accurate historical knowledge is of itself a good 
and desirable thing, but here it has, 1 t,bink, a ^peci4l 
value of its own. In England we have a l$»gal 
system which we can trace from its sm^ begin- 
nings ; a system which, I will venture to say» is 
more interesting and not less perfect than that of 
Rome ; a system which displays in the history of ’ 
its development all those features whicli the student j 
of Jurisprudence is invited to study. The nature 
of^^w, and its relation to Custom, the relation of 
Law to Sovereignty, the foundation of jurisdiction 
in consent, the value and position of Legal Fictions, 
Equity, and Legislation, ' the existence of Koyal 
residuary jurisdiction, ail are topics which are illu- 
minated by a knowledge of our own legal history. 

And here surely we find the true view of the 
relation of BSHorical and Analytical Jurisprudence. 
No system^ Analytical Jurisprudence can be at the 
same time^scientifically true and historically^ false. 

‘ After all.’ said the late Lord Coleridee in court one 
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^y, * things axe what they are» and not other things,’ 
and one negative instance properly establishdi is the 
death of the most fiouriahing generalization. 

Armed with a knowledge of the legal history el 
his own country, and, if possible, of other countries 
• also, the student will be in a position to consider for 
himself the value of the Austinian and Neo-Austinian 
cadbns in Jurisprudence. 

To all those authors whom 1 quote 1 offer my 
^grateful acknowledgements, especially to Professor 
Maitland and the other editors of the volumes of 
&.e Selden Society, from some of whom I have 
received personally great kindness. 1 desire to thank 
Sir Frederick *Follock for generous encouragement, 
an<f for permitting me to use two articles originally 
written by me for the Law Qiutrlerly Review. 

Lastly, I am much indebted to my brother, 
Mr. R. C. Carter, of the Inner Temple, for revising 
the Text, arranging the matter, syid seeing the book 
through the press, things which sudden illness forbids 
me doing for myself. * 

OxKiBO, Sept. 1902. A. T. C. 


PREFACE TO FOURTH EDITION 

Ik this edition considerable alterations in substance 
and arrangement have been made, and I hope that 
the book has been brought up to date and has gained 
in lucidity. 

tluosD, Jan. 1910. 


A. T..C. 
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A HISTORY OF ENGLISH 
LEGAL INSTITUTIONS 


CHAPTEil I 
I 

EARLY LAW AND CUSTOM 

We are told hy those wliose authority wo should neither Types of 
wish nor venture to impugn that human society displays 
three great types. The first of these types is associated with 
a minimum of culture, it neither seeks nor cares to identify 
either parent, and it is illustrated by the Totcmic group. 

Tlje second type exhibus the so-called system, 

which seizes on the one fact in family relationship that is 
cajuble of proof, and traces descent' through the mother. 

In the third and highest typo we find what is well known to 
us as the Patriarch^ Family system, where descent is counted 
through the father* who is the head of the Family. The 
FEtriarchal idea finally acquires such force as to cause the 
want of natural children to be supplied artificially by a sys- 
tem of adoption . This Family, it has been widely held, even- 
tually expanded into the Clan or Tribe ; blood relationship, 
real or fictitious, being at the bottom of both organizations. 

But here we wander in the pleasant fields of speculation. 

We know of the three types, bat we do not know wHlat, 
if anv. Klationshin exists between any two of them, or 

B 
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whethw (here is any oonafcant relation between Fai°% 
and Clan. 

We are so accustomed to regard the !Pamily as the hiut 
of society, that we are in danger of forgetting that tP*i^ 
were and are places whore this unit is unknown. * * 

perplexing problem to find the source of the Family iA^> 
That it was part of the original equipment of our ani**^ 
nature we can hardly assert in presence of the behaviou’^ 
^the young of birds and beasts, who, op learning to fiy 
nm, leaTe (he homo, and know their parents no 
There is ^ also plenty of evidence in the old writers, “■“d 
modem investigation confirms it, of a social condi^'^*^ 
in which the family ides is barely discernible. Both i*’ 
Herodotus and Strabo accounts are given of societies 
the family is either non-existent <ir is beginning to cm^’^ 
from a laigcr group i. 

mwsa. ia. th®. tena 

relatioil of the Family to the Tribe, and they may alloi' 
undisputed place in this scheme to the Cave man. LurK>ng 
like a Cyclops in his lair, with his squaw and his litter 
around him, did he lead a life wliieh Hobbes describe^ O’"* 
‘ solitary, poor, nasty, brutisli, ana short,’ or did 

^ Cf. the account of tbo (iiadanes wlio enjoy a Byslem of free i"”" 
(Herod, iv. 176), and of t^e Maosagetae, who seem to have a 
of individual and joint ownership ip women (ib. i. 216). So in fj^rabo 
783 there is mention of a system in Arabia of common ownei^hip 
within the tribe, fiiyvvvrat di eat ftijrpairC C’ll^w ficivnror, 

8’ iirn» 6 i^Skhov yivnvs. Th^ have thcec institutions, says Stf^'bo, 
in order that they may all be brothers. Herodotus gives precise!/ 
same explanation of the similar practioe of the Agathyrsi, who ^bos 
antieipated Plato’s sketch of a society made stronger by the ab^°°B 
of(the family tie {Rep. bk. v.). Symptoms of a change are pefbaps 
discernible in the case of the Auseans (Herod, iv. 180) who have 
nexion Knjvtfbov, but when the child is three months old all the 
oolleot, and he is said to be the father whom the child resembles i ^ 
also Herodotus’s account of the Nassmones (ib. iv. 172), whose b^dal 
night custom of pcomiaoucus intercourse with the gnests maf 1** 
regarded as a eompromise between joint and several ownership. 
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lihiB vtew has evidence *to sapport it— fonn part of some 
larger kmd|of association within Uie cafe ? Perhaps some 
day we may be told whether the swarm ‘ ciystallized out’ 
into the 4'amily or into the Tribe or into both Family and 
Trlha^. * Sufficient for the purposes of our inquiries, which 
are* but incidentally anthropological, is the knSwledge that 
the Family and the Tribe are facts, and that some develop- 
ment of them, by way of expansion or combination, produced 
the Nation. An inquiry into this development, apart from TUhe Law 
the intrinsic interest of such an investigation, is not so foreign ^ 

to the lawyer’s studies as might appear at the first glance, a Natioii. 
for we may suggest that one of the marks of a Nation is 
that it has a notion of ‘ legality,’ that is, that it is inclined to 
obey similar or identical rules of conduct, and we explain this 
tendency by saying that the Nation is comi^sed of ipen 
who have either inhciiled or acquired a similar character. 

It is good for us, the cultivated product of the Mgorone 
training of past ages, to realize tlio condition of the Primi- 
tive man, who did what was .right in his oum eyes, whose 
notions of law were those of a Cyclops, and whose morality 
was to be found, if aiiywlicrc, in wliat Mr. Ilagehot has 
called wild spasms of wild justice, half punishment, lialf 
dliirage, vague and intermittent. 

If we agree tha^ Law is ^not a mere affair of literal 
precepts, but the Qcnsc of justice f^ing form in« peoples 

and races *,’ and represents rflw triumph of regu&rity and 

• 

’ I am indebted to my friend and colleague Mr. J. L. Myres for 
pointing out that it is possible that when private property was iMog- 
nized in domesticated animals, property in children became valuable, 
inasmuch as children were useful in keeping the animals from stray- 
ing, and that whereas for this reason pastoral people desiring children 
wonid naturally be polygamous, the fighting peoples on the mandi 
do not wish superfluous womenfcind. They make the laager too Sg. 

Suob people are monogamona 

* Pollack, Expansion of the Common Law, p. 4. 
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equal toMtmmt over arbitrary or aavage o^prioe, we may 
say that rigfateoosAess not only exalts but makfs a nation. 
The existence qf Law implies discipline and self-restraint. 

When our race was young, the good and efficaoioes mle<of 
Nature was, that the weakest went to the wall, a^< that 
only those Von who were fit to win. Those communities 
which had the aptitude fur cohesion killed or enslaved 
those who had not. Any form of polity — and the worst 
'implies a subordination of more or less value — ^is better and 
stronger than none. This notion of political subordination, 
of willing, and rational obedience, is natural to us who are the 
children of the past, but tliere must have been a time when 
such submission was a strange and temporary expedient. 

Laws are laws with us because we wish them to be so, ‘ we 
codnt heads ‘to save the trouble of breaking them,’ we obey 
daws because we ourselves have made them. How far this 
condition of things satisfies the Austinian canons may per- 
haps be open to discussion, but there can be no doubt that 
these canons have no application to early states of society. In 
those rude times there was no law in the Austinian sense. 
Custom there was, declared and, if wo remember the history 
of our own common and judge-made law, we may probafily 
add, moulded by the kings in * dooms ’ or Ot/uartt, i. e. judge- 
ments on particular occasions. Such law was ‘half an 
invincible prescription and half a Divine revelation.’ The 
worship, so widely prevalent, of the Ancestor, who was 
either originally a God, or''who. at bis death was gathered ^ 
the Gods, and still watched over the fortunes of hie descen- 
daate, and expected customary honour from them, tended to 
glVe the utterances of the chief who was himself ‘about to 
become a God ’ a special and religious value. 

Breaches of customary observance — and in those times, 
rehgion, morals, ceremonies, and eanitaiy ordinances were 
all one, indeed in some places they are so still— expgsed the 
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offender to eerioaB penoiuee as one who had risked bringing 
iU fortonelon his community. The savage is like a child, 
he is afraid lest be has made somebody angry, like 
a*child &e is imitative, and like some children of an older 
growth he is the slave of precedent. To do something 
Ariiich no one has done before is to do somStbing, or to 
run the risk of doing something, wick^ or, what is just 
as bad, nnlucl^. Not however unlucky to the sinner only. 

As Mr. Bagehot hdb happily said, ‘ Guilt with us is an 
individual taint consequent on choice, and clinging to the 
chooser. The early tribe or nation is a religions partner- 
ship on which a rash member by a sudden impiety may 
bring utter ruin. There is no limited liability ” in the 
political notions of that time.’ If this is the accepted 
view, toleration is not only wicked but sillj'. Chrlrch 
and State arc identical, and custom, enforced often enougU 
with savage sanctions, binds the community together.^ Those 
communities that submitted most quickly liavc vanquished 
those who were less tradable. Those that have stooped to 
discipline have stooped to conquer — the meek have inherited 
the earth. 

«r This, says Mr. Bagehot, is the first, step towards civiliza- 
tion, and a great part of the human race has never taken 
a second, for ‘ tyrant custom ’ has killed out all those 
propensities to variation which are the root of progress. If 
we look for the reason whjs sotfle stood still wlfile others 
went on, we may notice titat the progressive peoples con- 
sisted of fighting communities on tlif march, whose 
system was Patriarchal and monogamous, and whose famfly 
life contained a military despotism ‘ writ small.’ But this 
is not all. The * Aryan’ groups agree in exhibiting a uni- Type of 
form type of polity. We always find them ruled by a cbjgf, 
a ring of wise men, and a general assembly. Whether 

^ ffroupSs 

not this form of government was a polity inherited by these 
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gnmps from some ^common sooice, it is one which we are 
not surprised to find in an tunned host of free lien always 
on the march.< Doubtless for the purposes of a battle or a 
campaign, a temporary despotism was accepted by mop. wh^ 
military sense told them what Macaulay told a later tpce, 
that no arm^ ever prospered under a debating society. In 
struggles which were affairs of victory or extinction, there 
could be no systematic evasion of responsibility. The con- 
scious employment and endowment of incompetmice mark 
a more complex and less virile organization. Experience 
taught tMose rude and simple people that when something 
has to bo done the wisest policy is to select the best man, 
and confer on him some ^ind of dictatorship. But that in 
matters of general policy the sense of the free men was 
taken, ancient and mediaeval history agree. One cannot 
Jielp feeling that Mr. Bagehot’s acute disc-emment led him 
aright when he said that ‘ discussion ’ was the great solvent 
of custom ; for if a subject may be discusst'd it is an admis- 
sion that men are free to choose. Add to this the fact, to 

• 

which too much weight can hardly be given, that those men 
were on the march through new se^cs. climates, necessities, 
and dangers, in the midst also of new populations with whdm 
they intermarried, and it is not hard to see that adaptability 
to new conditions was essential to their existence. 

t 

Fate ordained that Western Europe ‘should be a great 
arena in ^ which the travflling swarms* should fight their 
battle out, and this circumstance gave a position of perma- 
Tba King, nent prominence to the host-leader or king. When the long 
iqprch is finished the conquering host settles down and 
becomes a territorial unit, rules of conduct are evolved by 
a process of comparison and selection, and the king stands 

fttfth as guardian and declarer of the customs. 

* 

The Probably he was not much more than this. The deposi- 

taries of custom and old usage are naturally those members 
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of the oommnnity who possen the longest experience. These 
* Ancients *|or ytpmtnt remembw, or, wha( is moob the same 
thing, say that they remember, precedents exactly in point, 
and are hot imwilling to give advice. We may note that in 
our ewn history the king has alwa3m been in theory advised 
by wise men, whether they be called Witanf Council, or 
Parliament. 

From these councillors the king gets bis law, but he must 
depend on his own wit or sagacity to arrive at a right 
judgement on the facts, and should he succeed he will be 
likened to Solomon. He is not expected to l^islate or 
make new law, his doty — which he must not exceed — being 
to maintain old customs. And although now half of our 
countrymen would probably say that the really important 
work of Parliaments is to make new laws, the ^reat nuiflber 
of early declaratory statutes bear testimony to the fact that 
early society regarded change with apprehension ^nd dis> 
like. 

If the nature of custom be'bomo in mind, much that was Relation 
obscure becomes plain. We find various customs existing 
in various x>arts of England, and we particularly notice the landScs 
fhree great systems of Custom called, respectively, the Dane 
Law, the Mercian Law, and the Wessex Law, which at one 
time portioned out and prevailed over the greater part of this 
country. But. under the centralizing infiuence of the Norman 
and Angevin Kings, the onl^ custom that surv iv<|d was the 
custom of the King’s Court, that is, a body of custom formed 
by a process of comparing, selecting, and rejecting local^cus- 
toms. In this process we can hardly doubt that ‘ generality,’ 
in the sense of wide acceptance, was a determining charao* 
teristic, for such acceptance is the best evidence of fitn^. 

The custom of the King’s Court became what we know 
now as th^ Common Law. It is not needful to descant ifeie 
on its* merits. Coke declared it the ‘perfection of reason,’ 
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and that ia perhaps high moogh praiae. Bat it is proper 
to suggest why this praise may not have been gindeserred. 
The Common ]jaw was a careful selection from those usages 
which from time to time the common sense and experience 
of our countrymen pronounced to be valuable. It ‘was bet 
forth in no Code, but was said to be * in gremio iudicum,’ 
and in this way much of our law is ‘ judge-made,’ an origin 
which some philosSphers consider a reproach, though in 
truth it should be a title to regard, tfor the judges give 
articulate expression to the common legal consciousness, so 
that the If w makes a healthy and continuous growth, ‘ crescit 
occulto velut arbor aevo,’ adapting itself to new environ- 
ment, developing, yet preserving identity. 

Compost- Spch being the nature of Custom, we may venture to 
f “SKest what ‘ Law ’ is. With ns Statute Law is found in 
haw. Acts of Parliament, anything else is law when pronounced 
by the Courts to be so, and not until that moment. Custom 
is a great source of law, and law derived from that source 
may be styled Customary Luw. The only drawback to 
using that phrase is that some writers have suggested that 
Customary Law is a tertium quid, raiding somewhere between 

Law and Custom. This notion is better dismissed. Custom 

« «. 

IS not law till it is recognized by the Courts. 

At this point we most distinguish between general and 
particular, customs. A ‘ general ’ custom when proved and 
judicially accepted need not be proved again, it has passed 
out of the region of facts into that of law, it is part of the 
Go||nmon Law, and the courts ‘ take judicial notice ’ of it. In 
this way the ‘ custom of merchants ’ has become part of the 
law of the land so gradually, that to-day it is hard to say 
preoisely what the custom of merchants was. But a ’ parti- 
cullr’ custom, that is, one peculiar to a place or a trade, 
must be proved like any other fact as often as it is ^esired 


Gsnacal 

andPar- 

tiettlar 

Castoma. 



BABLY LAW AND CUBDOH 


9 


to lead it into a oontraot ; it is a master of fact for the 
jury, andinot a matter of law for the judge, and it is 
allowed for on the assumption that both parties had it in 
their mmds when making the oontraot, and that to dis- 
ret^afd it would be to fail in effeotuating the intention 
of the parties. When the Contract is silent* the Custom 
speaks. 


The usage of merdhants made a Bill of Exchange negoti- 
able, when contracts were unassignable at Common Law. and 
a Promissory Note actionable when Common T,av^ required 
a seal. This is indeed rather ancient history, but in the 
Bechuanaland case > Mr. Justice Kennedy with the approval, 
I believe, of the profession, declared that the virtue of 
custom is still alive, and that a general rustom lAay 
still win its way into the Common Law. Some havei 
said that beside being general the custom must also be 
immemorial. In answer to this criticism it is enough to 
point out that there must have been a time when most 
mercantile usages were recent, and that inland Bills of 
Exchange in particular were anjrthing but immemorial when 
reeognized as negotiable by the Courts. Thus has the 
{Jommon Law grown, and its relationship to general custom 
both proves and explains its vif'orous life, and its ‘ perfection 
of reason.’ , 


' Bechwtnaland Exploration Co. v. Lotion Trading Co., 1898, 2 Q. B. 

followed and approved by Bl|iiam J. io Edditein v. Mchvler and 
ftera. 1902. 2 K. B. 144. 



CHAPTER tf 

THE KING AND EAELY JUSTICE 

Ajipear- Ih the preceding chapter attention was invited to the 
possible efiects of external pressure on Tribal development ; 

Nation, it t-emains to offer a hypothesis explaining the appearance 
iOf the Nation. The Tribal or Clan organization depends 
largely for its cohesion on the feeling that attaches to blood 
relationship real or fictitious, A basis of this kind is not 
essential to the life of the Nation, though, as in the cose 
of the Romans and the ‘children of Israel,’ signs have not 
been wanting of a willingness to call on that powerful senti* 
ment to come to the assistance of national stability. 

s 

Here, too, external pressure has done its work. In early 
warfare there are few half-tints ; there is, usually a bare choice 
between triumph and extinction. Victory rewards those who 
first rightly estimate the** valve of co-operation and of the 
subordination of means to ends. We have to suggest that 
thase clans whicji combine, survive, and tliat those which do 
&t, disappear. The surmise is simple and attractive, for 
it conforms to the great law which proclaims the survival of 
the fittest. Nor is evidence wanting to support it. We 
wad that in the time of Tacitus, the Germanic peoples were 
divided on the clan system, and the historiaix fortunately 
gives the names amongst others of the Chauoi and Cherusci. 
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Ib the three oentories after Taoitas wrote^ ■m find that these 
olana have^ disappeared in new groups, these groups being 
known as Franks, Saxons, and Alemanni, and that the Saxon 
gfpup hioludea the Chauci and the Cherusci. It is quite 
po^ihle that in the legendary story which makes Bomulns 
divide the Romans into the three tribes of Bmnnes, Titles, 
and Luceres, we have the true order of fvcnts reversed, and 
that the Hero owed his eminence to the amalgamation of 
three blood groups. * 

For as the instinct of self-preservation produces jcombina- l!he 
tion, BO it demands that the combination shall be efficiently 
led. The league produces the Undock or the host leader t, military 
the war lord or king. Thus on the continent, Prince Hugh 
was chosen, by the Frank, Burgundian, and Aquitanian princes 
gathered together, to be a leader in war against the Huns, 
who, ‘ drunk with slaughter, rapine and all kinds of cruelty,* 
poured themselves over the Gauls 2 .’ And in the history of 
the children of Israel wc know that ‘ the Judges ' were elected 
in times of great stress to deal with the enemy ; and that 
when Saul was elected king, the people said, ‘ Wc will have 
a king over us that we also may be like all the nations, and 
that our king may judge us and go out Ix-fore us and fight 
^ur battles.’ One cannot help observing that Samuel in his 
warning to the people sketched out in a remarkable manner 
a coneeption of a feJdal monarchy 

A king being, it is sugges^d, f>rimdrily selected to cope 
r^th external foes went on to deal with internal disorder ; — 

Saul’s commission was twofold — thereby anticipating ^he 
view advanced by Mr. Herbert Spencer, wKen he sa 5 ’'s th«t 
tho true functions of the State arc to protect against 
external enemies and to supjiress internal anarchy. 

* Cf. the quotation from Baeda, HiU. Seel. v. 10, on the custom 
the Saxons, ‘ ingruente belli articulo.’ Stubbs, SeL Ch., p. 59. 

* Jenfca, Law and Politiea in the Middle Ages, 00 . 1-4. 

* 1 Sa^. viiL 
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l%e Blood Following the a^aats of early writers, we find that tiie 
patriarchal or primitive man, if he suffered injuty, to<^ his 
revenge as wdU as he could. If he was slain his relatives 
took indiscriminate vengeance on all who were suppoi^ to be 
oonneoted with the murder or with the murderer. A distinct 
advance is made when it is recognized that the right of 
vengeance belongs properly only to a limited circle of the 
relatives of the dead man, and that retribution can only 
properly be exacted from a limited cirble of the relatives of 
the offender. This is the stage of what is called ‘ the blood 
feud,’ and is to be found even now in some form in primitive 
and uncivilized communities. The next stage is reached 
when it is perceived that' this slaughter, even though con- 
fined within limits, is hurtful to the society which permits 
it.* It is seen to he a wasteful expenditure of human 
•life which has a value for the community, and which must 
not be squandered on a private feud. 


Buying In a state of society, to call it so, where the problem of 
over-population was unknown and probably would have been 
unintelligible, where no humanitarian sentiment nullified the 
principles of natural selection, where only the strong could 
live, where the father of many male children was happy ie 
that he could speak with his enemies in the gate, and ‘ band- 
fasting ’ and ‘ bundling ’ were but natucal tests of capacity, 
as on our own Borders, the community could ill spare its 
warrior, its man who could fight, and there grew up the view 
that a compensation was permissible, i.e. a payment to 
buy off the feqd. The word faidus, which is found on 
the continent, means indifferently the feud itself or the 
payment which buys it off. It was apparently, at first, quite 
optional with the injured party or bis relatives to take or 
rajeot the payment ; but the amount of the payment seems 
at a very early period to have been settled by the common 
judgement of the community. Then there grew dp what 
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m»y be called an opinio neeeaaitatU, the opinion that 
oompenaatiftn ought not to be denied when asked, or refused 
when offered. There were, however, some sffences which 
were so ^ave as to be irredeemable or, as they were called, ^ , 

booUofa.' For them no payment was permitted. If a manog^agg, 
caught his enemy asleep or in church and killed him, he 
was expelled by his community and driven forth an outcast. 

The stage at which compensation became customary cannot 
have been very muchsearlier tlian the compilation of customs 
known as the Leges Barbarorum, for the Lex Salica, the 
Lex Bibuaria and the Dooms of Ethelbert are full of minute 
regulations on the subject. 


At this point we mark the intervention of the King, who The King 
takes advantage of public opinion to compel tho payments of criminal 
the compensation. He also compels the acceptance of it, and ilvstice. 
he takes 33^ per cent, of the compensation for his toouble. 

In Anglo-Saxon language the general word for compensation 
is hot. The word for that part of the compensation which 
goes to the injured man or his relatives is wer> that part 
which goes to the king being called witc. On the continent 
the word faidua stands for wer, while the word fredua is 
^e equivalent of wite, and means a fine for the breach of 
the king’s peace (friede). And it is interesting to see that 
so strong has the king’s position become, that in the Peace 
of Hildebert and Clothar, if a man compounds aecreUp for 
theft, he is a thief, for he 1 \|ib gM the king’s shihe. The 
adtion of the king with reference to the man who hasTcrtand 
committed a bootless offence deserves special mention. 

The expulsion of the offender by tlie community whicii 
he has outraged is harmful to the king’s interests, for it 
takes away a warrior; the king therefore will overlook 
the offence on payment of a fine — to the king. The ofiendev 
returns from, the wilderness, and exemplifies the first opera- 
tion of the new idea — Punishment, as opposed to Compensa- 
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tkm. For ofieums^ which the kmg or the State can pwdon> 
come naturally to be considered offences against the king or 
agednst the State. And this, it is suggested by Hr. Jenks, 
is the historical origin of the distinction which nowadays we 
draw between Tort and Grime. 

We possess the list, or rather the lists, of the Anglo> 
Saxon composition# (loerptW). These compositions varied in 
various places ; but in Anglia the kind’s life was valued at 
30,000 thrimsas^, the prince’s at 15,000, a bishop’s or alder- 
man’s at 8,000, a sherifi’s at 4,000, a thane’s or cleric’s 
at 2,000, a churl’s 266 

Adjeotivo The first problem that 'meets a political society so im- 

^^4'^ perfectly co-ordinated that ‘force is no remedy,’ is, how to 
pefsuade thd plaintifi! (for it cannot compel him) to come 
•into court, and deny himself the pleasure of private revenge. 
The npxt task is to consider the means of forcing tlie 
defendant to come in. The plaintiff was bribed in various 
ways. In the Roman law we know that the furtwm 
manifeslum was punished with twice as much severity as the 
furtum nec manifestum, and the explanation which is offered 
is that the injured man would bo more likely to stay his 
hand when he caught the thief in fresh pursuit, if ho knew 
that the law would, in punishing the culprit, consider not 
only the nature of the offence, which was indeed the same 
in both cases, but also the legitimate indignation of the law- 
abiding mtizen. Our own Henry I. decreed that all thieves 
taken in the act should be hanged^. It may, however, be 
thtt the skilful thief was considered in a manner admirable, 
and that the bungler got no sympathy. Spondes peritiam 
artia. 

^ It is probable that trial by battle was another way of 
htduoing the plaintifi to come in. It is happily suggested 

* i.e. about £1,300. * Stubbs, 5ei. CA, p. 66. * Ibid-, p. 07. 
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by vety high authority tiiat the Burgundy ruton, in order 
to stop the execution of private vengeance, offered the plain- 
tiff the physical joy of battle together with the intellectual 
plaoBure ef legal procedure It is certain that in early 
stal^es, of legal development, the plaintiff, once he had got 
the 'judgement of the court, was permitted Ho go and 
execute the judgement in person, the explanation probably 
being that the executive was too feeble to execute its judge- 
ments itself 

The prohibition occurring in the Dooms of Ine of Wessex, 
A.D. 680, against taking the law into one’s own hands loi^oui 
going first to the proper court to seek justice, shows that at 
that time the ‘ reign of law ’ was oaly beginning. But it was 
as difficult to bring the defendant into court as it was to 
persuade the plaintiff to forgo his right of private vengeanae. 
The early codes which are known to us, as Sir Henry Maine 
pointed out, deal largely with the important topic of sum- 
mons, 0. g. how the defendant is to be brought into ‘court. 
If he is too ill to move, what steps may the x^luintifi take to 
bring him * ? What must be done if the defendant declines 
to come ? Particular instructions arc given in case of default 
of appearance. The remedies of distraint and outlawry are 
freely employed, and down to a recent period the English 
law recognized the persuasive treatment of the petne forts et 

dtire to compel consent to the jurisdiction. 

• 

' Pollock and Maitland, History of English Laic, i. 2. 

' Cf. an extraordinary custom in theHortb country mentioned in 
P. <and M. ii. 496, n. : ‘ Northumberland Assize Bolls, p. 70. Con- 
Buetudo comitatuB talis est, quod quamcito aliquis capiatui com 
manuopere statim decolletur, et ipse qui sequitur pro catallis ab i^o 
depridatis, babebit catalla sua pro ipso deooUando.’ * 

• Cf. the XII Tables. 
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BEFORE THE NORMANS 


Sucon 

Jostioe. 


Thb times before tho iforman invasion deserve some con- 
sideration from our point of view, because they are intro- 
ductory to fhe system set up by the Norman and Plantagenet 
kings, and because they present certain old and peculiar 
features which long survived as part of our law. 


Our information about these times is not abundant, and 
in one particular subject there is much undisclosed. But 
some few points there are which are interesting. 

Justice was administered in the hundred courts every iour 
weeks, in the shire courts twice a year Those courts had 
no professional assistance, they were assemblies of the neigh- 
bours in which every man was his own tawyer. They had no 
policeman, and no process by which they could compel 
attendance. If a man declined to come, the only weapon, in 
their armoury was outlawry'. The business was mainly the 
Anal of ofiences’of violence and theft, tho theft being usually 
of cattle ; civil business was scanty, and credit almost un- 
known. One may surmise that they declared the local oustoms, 
awarded compensation, and acted generally as a board of 
mutual arbitration in neighbours’ disputes. 


‘Stubbs, MCfjt., 70, 105, 
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BesideB these there were courts of ppvate jurisdiction, 
held in virtue of grants of * sac ' and ‘ soo,* two m3rBteriouB 
words which seem to mean the right to hold a court, and the 

k right to the profits therefrom. 

% 

All Ibhe present day a party is required to ‘ satisfy the 
court and jury.’ He was under no such necessity then. It 
was no duty of the court to try to disqpver the truth, to 
weigh the evidence, or even to form an opinion. What the 
court did, on hearing Che particulars of the complaint, was to 
decide how and by whom the proof should be given ; having 
delivered this decision in what is now called a ‘ medial judge- 
ment,’ the ‘ pares curiae * were, save as spectators, ‘ functi 
officio.' The rest was left to Gk>d. An appeal was made in 
some form or other to the supernatural. In civil cases an 
oath was taken either by the party alone, or t<^ther wilh 
compurgators ; and if the oath was formally and neatly * 
taken — for ’ qui oadit a syllaba cadit a tota causa here 
was not evidence merely, but actual incontestable proof. 
Proof was one-sided, and the on^ course open to the defeated 
party was to bring a criminal charge of perjury against those 
who, he said, had sworn falsely. In criminal cases also the oath 
was used, but was reinforced by the ordeal either where the 
accused was of bad character and not o&th- worthy, or if the 
circumstances were too strong,, and he was unable to get 
helpers to swear that they believed his oath. One kind of 
criminal did not get even this chance ; a man taken red- 
bqpded was sentenced without any of the law’s delay, ’ ea 
quae manifesta simt non indigent probatione.’ 

A good character was a valuable asset, and its owner,* 
when accused of some offence, might, if the case was not too 
black, be permitted to clear himself with say eleven compur- 
gators. He himself swore, and if he oould so manage that^ 
neither he nof any of his friends swallowed some word in the 
formula nor dropped the book on the floor, his innocence was 
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eBtoUished, be iut^sttoceMf oily ‘waged his Uw.* Oaths ware 
not weighed bat oounted. 

Compot* (Die origin of the institution of ‘ oompuigation ’ seems to 
gstiQa. either in kinship or in some form of artificial aksooiatien, 
or m both. Perhaps the compurgators were not originaJly 
kinsmen. But kinsmen could always be compurgators. 
Mr. Pike prefers to connect the institution with the Gild 
which in various forms involved the principle of association 
either voluntary or compulsory If a man had no kin, and 
thus the blood feud became nugatory, he must, says Mr. Pike, 
be given an association. This became general and com- 
pulsory. Every free man below a certain rank must be in 
s Tithing of ten or more,*who mutually insured each other’s 
conduct, and who had thus a distinct pecuniary interest in 
each other’s acquittals. 

It is almost certain, says Mr. Pike, that the fellow tithing 
men or hundredors could make oath for an accused person, and 
if they failed herein they paid. The voluntary gilds in the 
same way helped the unhappy brother. To screen such a one 
was not only socially meritorious, but economically correct*. 

Sir Henry Maine has drawn i^ttention to'^ the extreme 
formalism of this early procedure, and the technicality which 
is ‘the disease not, of the old age but of the infancy qf 
societies,’ when what a man says is not more important than 
the way in which he says it. 

There is another feature of the justice of those times. 
The conviction that it 'is Lumanly impossible to prove 
‘ intent,’ a fact which a common jury of the present day is 

BiH. of Crime (» Eng., 65 sq. 

Whether the inetitutioo arose in late blood feud prooedore or is 
one more instanoe of the efforts which early times make to supply 
a workable substitute for blood relalaonahip, we may sympathize with 
Mr. Pike when he oondemua it ae vicious on two grounds, not merely 
\«oanBe it must have profoundly sapped the mescals of the laity, but 
also because it ocou{»ed them in persistently pcoviog negatives. 

* Maine’s EcDiy Law and Custom, e. vi. 
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iavited to infer from eurrounding oiroumstanoee, ;^H)duo^ 
minute rolel as to external conduct. Even as late as 
, aevento year of Edward IV, the Chief Justice Brian B8i^> 
thought of man is not triable, for the Devil hims^^ 
fcnoiyelth not the thought of man.’ A kills B. The questiP’'* 
arises — Was it intentional or was it an accident ? 
Anglo-Saxon court asked, How was A oi|rrying his speaf ^ 
Was he carrying it horizontally on his shoulder or wil'^ 
the point three fingeA above the butt? Was he carr 3 riPS 
it with the point back or in front ? The intent of A 
not considered, the rule being that a man shall c&rry 1^ 
spear in a certain way, and if A has abandoned tbe rule, 
has abandoned it at his risk. *Again, the difficulty ™ 
getting direct evidence of guilt, coupled with the distnl^t 
apparently felt for inferential processes, explains the severi^ 
of the Anglo-Saxon law against those who have been oft^*^ 
oocnsed, and are of no credit. Such a man, if accu^d 
any crime, is already haU-condemned ; there is no rule tl^*^ 
he must be presumed innocent tiU he is found guilty >. 


It need not, however, be supposed that aU over England Abeenoe 

j of any .» 

the^ laws or customs werd identical. Our law was inde^° ‘ common ' 
Teutonic, but it came from more than one source. A lafK® 
element was introduced by the English conquest ; a secoi^^ 
element was brought from Scandinavia by the Danish hi- 
vaders, and the Normans contributed another portion, cP°' 
sisting of Frankish ideas and customs, which were^othi^ 
mere than a variation of Germanic law. About a third 
England was known as the Dane Law. There was an extej^' 
sive Danish population which lay to the north-east t>f« 

Watling Street, and held the five boroughs of Stamfo^> 

Leicester, Derby, Nottingham, and Lincoln, places of gr^^^ 
size and wealth, besides tbe important towns of Chester 

* The late lb. Justice Stephen expressed his inability to undeistei^d 
sffiy a man should be presumed to be innocent when a Grand Jury b#'^* 
sworn tha{ they thought him guilty. 

O 2 
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Yoik, «>d these J^aoish None peofrile had their own onstoms. 
l!%ere was no ‘ common law * of the land. lived under 

those ouBtoms which they bad brought with them from thdir 
own country. This difference we find rect^inizM in tbe^ 
various royal enactments. Thus, ‘ if a mass priest misdirects 
the people %Lbout a festival or about a fast, let him pay 3(to. 
among the English, and among the Danes 3^ marks.’ So 
also the laws of William the Conqueror give the difierent 
penalties for breaches of the king’s peace by Mercian law, by 
Dane law, and by Wessex law. And in the laws of Henry 1 
we findithe law of England divided into three — Wessex law, 
Mercian law, Dane law>. And it is said that ‘in many 
things they differ, but in teany things they agree.’ 

^ysljiu- ^At this period there is not only no common law of the 
king’s justice is hard to get. Plaintiffs must 
' not come and trouble the king’s oourt unless they have 
suffered from failure of justice in the local courts^. And 
the king’s justice, when it is obtained, is merely the justice of 
the Witan, or great assembly nf the nation, doing for the whole 
nation what the inferior courts did for their districts, viz. de* 

elating the customs, and, as well as may be, finding the facts. 

• 

TbeKing’s In one direction ^e military character of kingship left i^ 
mark. Because the king’s business was to be the successful 
tiea leader of his host in battle, he nqturally required the 
best men be could get to be his lieutenants. The inevitable 
result was that the old precedence of birth gave way to the 
daims of capacity or of ofiBce. William himself was known' as 
William the Bcutard, and in English history several eminent 
'soldiers — of ‘composition and fierce quality’ — have been 
distinguished by the same name. It was the time when the 
change is made from Caste to Contract, when men are not 
, so much bom great as achieve greatness. 

’ Cf. Stubbs, Sei. Ch., p. 106. 

* Ibid., pp. 71, 73, and see pp. 4t-6 mfra. 
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THE NOEMAN CONQUEST 
ENGLISH AND CONTINENTAL FEUDALISM 

Thxbe is no evidence that the Norman Conquest brought begat 

with it any ‘ reception ’ of Frankish law. The parent stock m 

of the Anglo-Saxon and the Frankish customs was the*}“^' 

» tment 

same, but, owing to the different conditions which ob*andin 
tained in England and on the Continent, the development 
was different. England, till t(io fall of the great Wessex 
house, enjoyed peace and progress, while the Continent 
had been distracted by the anarchy which followed the 
Weath of Charles the Great. It has been suggested that 
disturbed conditions, favourable to mihtarism and royal 
rule, gave birth on the Continent to the idea of punishment 
at a period when in this country our forefathers had pro- 
gressed no further than the stage ot bot, wer, and wito. On 
the other hand, the weakness of Charlemagne’s successors 
produced the system of private jurisdictioqs, and the dis- 
integrating of the administration of justice, which lasted till* 
the French Revolution, Yet again, it has been suggested 
by Professor Maitland, that the adoption of the words ‘ sac * 
and *soc’ by the Normans when they came over here,* 
indicates that the feudallzation of justice had progressed 
further & England than in Normandy, and that they used 
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^haae words beoat^ they bad no words of their own which 
represented the ideas. 


Private 

Jibiadie- 

(sons. 


On such a topic it is rash to express any certain opiqiinT 
in face of so great an authority. But it has been reih^fked 
that, altho&gh we commonly find grants of ‘ soc ’ in the 
Anglo-Saxon period, grants of ‘ sac ‘ and ‘ soc ’ are not 
known before the time of Edward the Confessor. Now the 


* See ’ and difiN^rence may be material. For ‘ soc," it is suggested, meant 
the profits of jurisdiction, those profits which would other- 
wise g(f to the king, while * sac ’ meant the jurisdiction 
itself^. The king might readily grant the profits of the 
jurisdiction to a favourite vassal, while objecting to part 
with the administration of justice, which in early society is 
ode of the great prerogatives and obligations of royalty. 
But the Confessor granted both ‘ sac ’ and ‘ soc ’ with both 
iiands^to all sorts of rel%iouB foundations, apparently with- 
out the consent of the Witan. We find his grants to 
the Archbishop of Canterbuiy, the Archbishop of York, 
the Abbot of Malmesbury, the Abbey of Westminster, 
St. Paul’s Minster in London. St^ Mary’s in Abingdon, and 
St. Edmundsbury. He ‘ granted entire hundreds outright 
into the hands of the church.’ The Confessor was, appa^ 
rently, the first English king to whom such jurisdiction 
appeared to be a part of his own private property. The 
view was novel and unconstitutional, and it does not seem 


to hav^ survived the {CBvpi)t of the Normans, althou^, 
pi'obahly, it was from his acquaintance with Frankish 


‘ This is the view most strongly maintained by Mr. Henry Adams in 
the essay contributed by him to Essays in Anglo-Saxon Law, pp. 40-44, 
Boston, 1870. ‘Saca’ and ‘soon,’ be says, are the equii^nt of 
‘placita et forisfaoturae.’ It should, however, be stated that the 
general opinion seems to be that ‘ soc ’ means jurisdiction, and that 
‘ sao ’ means profits ; and that FroiessorMutland in Donfesdny Booh osd 
Beyond, p. 84, inolines to the view that thev are nraotioaUv svaonymous. 
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cnatoma that the Confesflor had imbibed\|dieae hi^ aotians 
of his property in jostioe and jurisdiotion 


'The jurisdiction of the manor court is explained bySumMrtad 
Mr. Adams in a very plausible way. That the manor courts ^^faaor 
had some sort of jurisdiction at the time of the Conquest > 
seems to be generally admitted. Though we can find no 
express grant of jurisdiction to the lord sitting in his court 
of the manor, it seems certain from expressions which occur 
in the Anglo-Saxon documents ^ that rights of ‘ soc ’ wore 
occasionally given to the lord. The popular courts were 
really assemblies of neighbours for mutual arbitration; it 
was apparently the almost invilriable practice to accept 
a compromise, which was suggested by the friends of the 
parties. Arbitration indeed, as we all know, is, even now, 
sometimes preferred to law courts’ justice with its delays, 
and its uncertainties ; and possibly it only required the 
consent of the parties to invest the manorial court withjnindio- 
the powers of the hundred court, and if both parties 
were tenants of the same lord, it would be not un- sent oj 
natural for them to agree to tay the case before him. He '^*™*'*' 
probably had a grant of *soc,’ no doubt he observed the 
usual forms, and there would be a gaii^of convenience to the 
litigants. Besides, the recognition of the private jurisdiction 
of the churches woqld assist the recognition of private juris- 
diction generally. Thus by royal grant, or by prescription, 
grew up a new kind of loc^l cckirt. The result •was that 


’ * Etsaya in A.-S. Law, pp. 51, 59. , 

* In the laws of Knut ii. 73, § 1, we find : ‘ Let him forfeit his w|f 
to the king or to him to whom the king may have granted it.’ Codex 6 
provides a variant reading of ‘ his sdcne ’ for the word ‘ it.* So again, 
the Codex reads on Knut ii. 03 : ‘If any one take by force another’s 
property, let him retnrn it and its value, and forfeit his wer to the 
king or to whoever has his soon.’ Again, on Knut ii. 37 : * Let him 
forfeit his hdbfang (10s.) to the king or to the manorial hud, who has 
his soo.’ 
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after tJw Gonfeeaoa^ reign, ae 9fr. Adams puts it, ‘ the mitite 
judioial system of England was tom to pieoes,’ ‘ justice was 
no longer a public trust but a private property.’ l^e manor 
court was always considered a private or proprietary bundr;^ 
court. It administered the law of the hundred, it obde^ed 
the prooedUle of the hundred, and, like the hundred court, 
it was controlled b^ the shire court. 

Btstntw It is wrong to suppose that, after the Conquest, a foreign 
system of law was violently imposed on the inhabitants of 
quetor. the conquered country, or, indeed, that William was a great 
law-maker. He was not, nor did he profess to be. He 
expressly declared that all men were to enjoy the law of 
King Edward, which they enjoyed before he invaded the 
coimtry. We have, in the late Bishop of Oxford’s SekKU 
Charters those Statutes of William the Conqueror in a MS. 

• attributed to the time of Henry I, which probably contained 
all his legal enactments ; and an examination of them shows 
that they were, if we may use the expression a little loosety, 
rather measures of police and administration than the 
making of new law. He says that Normans and English are 
to be within his peace ; that every one is to swear fealty 
to him : that Frenchmen who have come with him from 
Normandy are to bd specially protected, and, if they are* 
killed, there is to be a fine .on the hundred in which they 
are found Every freeman is to havh pledges bound to 
produce him if necewary : every one is to enjoy the laws of 
King Edward, even those Freflohmen who lived in England 
in the time of King Edward. If a Frenchman appeals an 
Englishman of oortain grave offences, the Englishman may 
defend himself by the ordeal of iron or by battle, and if he 

’ Stubbs, Bd. Ch., pp. 83-86. 

' By the time of Henry I every dead man is presumed to be Ftenoh, 
itnless his Englishiy is proved. A veiry neat doctrine for Revenue 
pn^oaes, as the records show, for if a stranger is found dbad, who oan 
prove that he is Bnglish I 
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i« feeble he may find a ohampioa. If an Eogiuhnum app^*bi 
a Frenchman, and does not vieh to prove his case by ord^ 
or batd^ the Bachman can purge himself by unbrdE^ 

^Ah. Capital punishment is abolished^. No one is to ^ 
sold out of the country, and the sales of live be|8t8 must be 
attended by certain formalities. 

One great and far-reaching change was introduced by 
William. He separa^ the lay and the spiritual juristb'*:- 
tions He prohibited bishops and archdeacons from holdbig 
the pleas of ecclesiastical discipline in the hundred coufts ; 
such pleas must bo judged not according to the law of 
hundred, but according to the can 9 ns and the episcopal la'WS. 

He forbad any sherifi, or royal minister, or any la 3 rman, ^ 
meddle with ecclesiastical matters. No canon was to be 
enacted, and none of his barons excommunicated without , 
his leave’’. 

The Norman Conquest is an important stage in our 
tory, for it was the moment for receiving a new polit*®*^ ism. 
idea, and for introducing new methods of administration. 

The new political idea was feudalism, and it was feudal^™ 
with the fangs drawn. William, it cannot be doubted, 
j, man of high political capacity. He was king in England, 
while in Normandy he was a great feudatory. He knew the 
feudal system from both sides, its strength and its weakn^- 

The fief, historically regarded, ,waB a fragment, of the ^e^n- 
eippire of Charles the Great, which, in the time of his feeble 
successors, broke oS and set up for itself. It was in Its 
essence a military group, in which the lord ^hen setting out« 
to the wars had the right to summon by his ‘ bam ’ his im- 
mediate vassals. But, according to the notion prevalent on the 

' This was not so humanitarian os it looka The king's courts i^usd ' 
in the course of a year many ‘human documenta’ blinded and iPUti- 
lated to proclaim the royal justice. 

' Stubfa^ SdrCh,, p. 86. 


',,lbid., p. 82. 
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WM eatiUed to saminon his owiC vaMnb, 


he could not stunnKm the vaasals of his vassal. To use 


technical langua^, although he had the ‘ ban,'^ be had 
not the ‘arri^-ban.’ Thus the Culovingian soverni^ 
were only able to call out their great vassals, the lords irf 
the great ^efs, that had been granted on condition of 
military service. At the same time the lord, although a 
military leader, presided in his court, in which was admin* 
istered the law of the fief. The power* of these great feuda- 
tories became so formidable that the successors of Charles 
the Gre£t failed to keep them in band, and the weakness of 
the system, in which the empire consisted of a great number 
of what were really smaller independent kingdoms, was 
exposed when the Huns swept down and attacked them in 
det^. Self-preservation made it necessary to revert to the 
monarchical idea. It was almost inevitable that when firmly 
settled the new kings should attempt to take in hand justice 
and police. These great leaders were also great feudatories. 
They had great estates of ^their own, and on their own 
demesnes they discharged judicial as well as military func- 
tions ; any disputes arising on the demesne must be settled 
and judgement must be given in the court of the fief, where 
the vassals were ‘ pares curiae.’ The lord, it is true, preside^ 
but the judges were the body of his own tenants. He 
naturally endeavoured to apply the theory of the Fief to 
the Kingdom. The efiort was a faUure in Germany, and it 
made very little headway in»France, but in England it was 
marked by entire success. The conditions were inde^ 
favourable. Euglsnd was an entire fief, obtained by con- 
quest, and the advantages of its geographical position could 
hardly be surpassed. 


Tbs William, when be exacted the oath of fealty from all 

’ land-owning men of property ’ at Sarum freed himself 

’ Stubbs, 8d. Ch., p. 82. 
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fcom tile difficulty nadar which tiie tVankirii eoTMe^pu 
iaixnmi^ By virtue of thet oath he had the om^re-hon, 
and he jpould call upon ail the freemen in this countiyi <d 
^bate\^ lord they were the men, to oome and serve him on 
hie Bummone. But that was not all. One t^ng is v«ty 
iiicBome to the subject, and that is a liability to military 
service, which may be enforced at uncertain times at the 
command of the king. One thing the State is always ready 
to receive, to wit mdhey. It is an arrangement agreeable to 
both parties that the State, in consideration of receiving 
cash, shall allow the subject to rid himself of a very un- 
pleasant duty, and this was perceived as long ago as the 
time of Pericles. So when Bslp& FIsmbard, the Justiciar, 
took the ten shillings the * viaticum ’ which the shires had 
provided, from the twenty thousand men who had oome 
down to Hastings to serve the king abroad, and then excused 
them from further attendance, the time was foreshadowed 
when, under the name of ‘ scutage V it became the ordinary 
rule to redeem personal service in the army by the payment 
of money. 

William soon saw that he might be met by the same 

difficulties which had so much troubled his Frankish col- 

* 

"leagues, for he was boimd to reward the successful soldier, 
who had helped to found his' kingdom in England, and 
yet if ho made great grants of territory the donees 
would almost certainly set up prelensions fatal to Jhe con- 
solidation of the royal power. William had no time to 
spore for reducii^ his own creatures to subjection, ile 
combined generosity and prudence, and gave his followers' 
estates, which did not lie altogether, but were scattered 
in different parts of the country. 

The Frankish kings, in order to diffuse the king’s law, 
htKl conferred portions of the royal jurisdiction on their 
' Stubbs, 80, Ch., p. 153. * Ibid., p. 120. 
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Spreat feudatK»ieB, who took advantage of the weaknen of 
the central government to make a juriadiction, which was 
originally royal, private and personal. William , avoided 
tois danger by creating no new jurisdictions. Do^g hia^ 
reign the h^dred court, the manor court, and the shire 
court remained, as before, the only ordinary courts of justice, 
and the king took notice that none should have more 
* sac ’ and ‘ soo ’ than had been enjoyed in the time of his 
predecessors * 


But although the saga.city of William relieved him from 
trouble on the score of the military summons, a precisely 
analc^ous difficulty was «raised by the barons under his 
successors with regard to the judicial summons. The vassal’s 
vassal must, they said, answer in the court of his lord, and 
not in that of bis over-lord 


The (eventual failure of this claim is an incident in the 
victorious advance of the Boyal Justice. 

’ William always said that be was the right heir oi the Saxon 
IdngB. (Saxon C^on., a. n. 1070.) It is recorded that he tried to 
learn Engliab that he might understand his enbjocts’ oomplainte, 
bnt was too old. (Freeman, Norm. Conq. iv. 323.) 

* Mag. Ck, § 34. Stubbs, 3d. Ck., 301. 



CHAPTER V 


THE KING AND PROCEDURE : THE INQUEST 

Though the courts remained unaltered, a great step was Earljjr 
taken in the improvement of the administration of justice 
and procedure. The Anglo-Saxon forms of proof were ordeal, • 
compurgation, witnesses, andcharteni : judicial combat cannot 
be discerned before the Conquest. Professor Maitland con* Battle, 
eiders that combat existed, but was extra-judicial— an opinion 
which Mr. Bigelow seems to slmre, and doubtless we are safe 
in considering combat as ‘ regulaiizod ’ blood-feud procedure. 

The Normans, however, were quite familiar with the duel as 
^a judicial method of proof, and introduced it into England, 
although, as we have seen, William did not force this pro- 
cedure on lus new English subjects. Ordeal was frequently Ordesl. 
used in criminal cases down to 1184 ^ But in Henry II’s 
time there is no record of it j)eii^ used in civil cttses, and 
if did not survive in any form the condemnation of the 
Lateran Council in 1215. Witnesses were ^used in Anglo- WitnesNs , 
Saxon times for party proof, and must be distinguished from^J^^' 
compurgators. The compurgators swore to the credibility of tors, 
the party, not to the facts ; the witnesses spoke to facts ' de 
visu et audito,’ and employed a set formula. The witness 
made oath {is follows:— ‘In the name of Almighty God 

'^ee PI. Ang.-Nor., pp. 231, 233 and oh. xxiii infra. 
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u I Iwm for N. in true witnees stand, unbidden and nn* 
bouf^t, BO 1 witii my eyes ovetBaw, and with my eats 
overheard, that which I with him say.’ l%e oath of the 
oompuigator on the other hand was, ‘ By the Lord the oathr^ 
is clean and jinperjured which N. has sworn.' 

The witness, although he testified to facts, only swore to 
the assertion of his^’chief, and unless produced by the party, 
could not give evidence, however much^he knew of the case, 
and when produced he was confined to the formula prescribed 
by the iij^terlocutory judgement by which the burden of proof 
and the subject of proof were declared. For in the Germanic 
Charten, courts judgement came fi^t and evidence after Charters 
were always used if they existed, and excluded all other 
evidence except that of witnesses^, though they might be 
supported by other testimony, especially if they were in 
a dilapidated condition^. Compurgation was permitted up 
to 1160, the date of the Assize of Clarendon, to disprove 
accusations of crime*. After that date, if a sworn accusa- 
tion was presented to the jurtices, the accused man had to 
clear himself by ordeal. All these methods, however, were 
fated to disappear before an institution which was introduced 
by the Norman king. That institution was the ‘ inquest.’ 

The Inquest was a royal and privileged procedure un- 
known to, and not exercised'by, the coi^s of the clan or the 
fief. It was not purely judicial in its nature, but it was 
useful in all sorts of publi: business and was much employed 
by Charlemagne and his successors to discover the property 
of (the fiscus *. They sent Commissioners, * Missi,’ to inquire 

f 

' Cf. the {armulary procedure at Rome. 

* Atbot Athtttdm v. Office ■» of (he King, PI. Ang.-Nor., p. 30. 

* Ci. FI. Ang.-Nor. 27, ‘ per cartas suas et per testes suos,’ and 
ibid. 2, ‘ lusto del iudirio ac soriptiB evidentissimis detritis et penitus 

* vide the enrions case of Hatalda,Pl. Ang.-Nor.,p. 79andoh. xtiiinfra. 

* The Ciqdtalary of Louis le Dtbonnaire says that all fiscal inquiriet 
an to be made in this way (Ane, Jjoie Frung., i. 60). 
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on the spot, and the neighbOTiis were siflnmoned and com* 
pelled to swear, whether they liked it or not, whether or 
no there was any Treasory property in their part of the 
^^Id. 

The Inquest, due seemingly to the invention^ stimulated 
by the royal fiscal necessities, was soon perceived to be an 
admirable weapon for the discovery of trfttb and fact of all 
sorts. Local knowledge was made available to inform the 
royal mind at a time ^hen the Government was unorganised 
and communication difficult. Indeed, when the Conqueror 
set about compiling that great revenue book, which we know 
as Domeeday, Ivis business capacity selected the Inquest as 
the true method for ascertaining what it was essential for 
him to know 

So useful a procedure was not likely to be long confined to 
one sort of inquiry. 

The l^rat^ieh kings need the Inquest in their \aw-snii» in 
preference to other methods of trial. They preferred the 
verdict of the neighbourhood to battle or ordeal. A pro- 
cedure which they found so trustworthy themselves, they 
weip ready to grant as a favour to others, and, it is hardly 
necessary to say, granted it in return for^ payment. 

Battle in England was exotic and unpopular ; the orde&l 
was, for reasons good pr bad, not trusted ; and the procedure 
by oath-helpers gradually came to be regarded as unsuitable 
to the serious administration of juBtibe. 

In England we find the king employing the Inquest in 
his own business. It was used for the ascertaining of royal 
rights, for the discovery of royal property, or for getting 
information about anything in which the king bad au 
interest. The king could direct it to be used on any occasion 

’ See the Title of the Domesday Inquest for Ely (Stubbs, Sd. Ch,, ^), 
* Not even an ol not a oow tiot a swine was there left which was not 
sat down imhis reoarda.’ says e Sszon chronicler. 
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he ohoae, and he iUotred it to favoured ohnrohee^. It im- 
mediately oame iato nee in litigatktn, altiioiif^ the occasions 
when it was employed were at first exceptional. 

llfr. Bigelow has printed^ a writ which William Bufofr, 
in his father’s absence, sent to the Sheriff of Kent*, when 

t 

the Abbot of St. Augnstine complained that his ship had 
been taken from diim. The writ directed an inquiry ' per 
probos homines’ whether the abbot was seised of the ship 
when the Conqueror last crossed the tea. To this question 
of fact of recent date, viz. of novel disseisin, the honest men 
answer&l ‘ Yes,’ and thereupon Bufus sent another writ * 

to the Sheriff directing him to give the ship back to the abbot. 

« 

The Inquest could also be used in combination with the 
Judicial session of the shire. The following cases may be 
compared. 

< 

In the case of ArcMtishtyp Lanfranc v. Bishop Odo’^, in 
1071, '^here was a writ and an action for the restitution of 
lands, in which the plaintiff recovered many manors and 
franchises, and elucidated many ‘ consuetudincs.' The case 
was heard before the shire at Penenden Heath, and there 
were summoned all the French, and especially the English, 

who were skilled in the old laws and customs. The Bishop 

« 

’ E. g. to the Abbot of St. Augustine, FI. Ang.-Nor., pp. 33, 66, to 
Bishop Robert, p. 139, to the Church at £1;, p. 24 ; and of. P. and 
M. i. 122. * Hist, of Procedure in England, p. 179. 

* ’ WiJlelmuB filius regis .Willelmo vicecomiti de Kent salutem. 
Pcaedpto quod praecipias Hamaii, filio Vitalis et probis vicinis de 
Sandwich, quos Hamo nominavit ut dicant veritatem de nave abbAis 
d» Sancto Angustino, et si navis ilia perrexit per mare die qua rex 

• novissiinfl mare transivit, tunc praecipio at modo pergat quousque 
rex in Angliam veniat et interim resaisiatur inde abbas praedictus. 
Teste episcopo Sorum et cancellario apud Wodstoke.’ 

* ‘ Praecipio quod resaisiae abbatem de Sanoto Augostino de nave 
ana, sicut ego praeoepi per meum aliud breve, et siout reoognitum fuit 
per probos homines comitatus, quod inde abbas erat saiaitus die qua rex 
mare novissime transivit ; et in pace teneat.’ 

' PL Ang.-Eor., p. 4. 
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of OoatanoeB presided as justfoier, and thd shire gave itidge- 
ment. Here no inquisition is mentioned. 

In the case of Biahop Qtmdvlf v. PieAof^, the shire gives 
judgemept first, but the presiding officer, the Bishop of 
Bayeux, being dissatisfied, directs it to choosy twelve to 
confirm the judgement on oath. 

In the case of the Monka of 8t. StepSen v. The King's 
TemaiUa^, an inquisition of sixteen swear, and then seven 
hundreds presided over by the sheriff give judgement accord- 
ingly. 

In the case of the Church of Ely^, a Court is held of 
three counties, and an Inquest of^Rnglishmen who know the 
facts is directed. 

The Inquest was a royal procedure, for none but the 
Crown could compel witnesses to take an oath (see 52 
H. iii. c. 22) ; it was the finding of facts by impartial men, 
generally, if not always*, on oath, and examined by an 
ciiucer of the law acting under the king’s writ. It was 
required to be unanimous, and if it could not agree after 
being afforced, it apparently failed. 

* PI. Ang.-Nor., p. 34. ' Ibid., p. 120. ’ Ibid., p. 16. 

' Bat see the case of Bishop Robert v. Lord x>f Slow, PI. Ang.-Nor., 
p. 136. The royal writ orders an inquest ‘ per probos homines de 
oomitatu’ aa to boundarjes, ‘et si bene eis non credideritis saoramento 
oonfirment quod dixerint.’ 



CHAPTER VI 


THE NORMAN COURTS OF JUSTICE ROYAL 
A.ND LOCAL 


After the Norman Conquest, if we leave out of account 
the ecclesiastical, we find the following courts : the Great 
Council or the Witenagemot, the King’s Court, the Ex* 
chequer, the County Court, the Burghmotc, the Hundred 
Court, the Manorial Court, the Forest Court. Some con- 
fusion arises from the facUthat in our sources the term 
Curia Regis is used of the Great Council, the King’s Court, 
and apparently of the County C^urt on certain occasions. 


The Curia 
BegiB. 


The expression ‘Curia Regis’ is variously used. It 
may mean those great assemblies of the nation, on the* 
three great feasts of the 'Church— Eutor, Pentecost, and 
Christmas—’ when the king wore his crown It also meant 
an assembly of all the king’s great men ‘ congregatis in aula 
regali primoribus regni V It was also applied to a meeting 


‘ Stubbs, Sd. Ck, p. 81. 

* The King v.' Earl Odo, PL Ang.‘Nor., 291. This was the re- 
markable case in which William accused bis half-brother Odo, 
Bishop of Bayeux and Earl of Kent, whom he had left as Justiaiac 
of England during his own absence on the Continent, of tareason 
and abuse of office. The Ung, addressing the assembly, oonolndes 
thus : ‘ Et fiater mens oui totaus r^ni tutelam oommendavi violen- 
ter opes diripuit, orudelitra paupetes oppiessit, friitila ape mifites 
mihi Bunipnit, totumqne regnum iniustis exaotionibuB oonoutienB ex- 
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foe buameaa tiie king’s household or personal attendants, 
and to the county court, vhen either the itinerant jnstioe 
went down to it or sometimes when the dierifE presided, in 
the king’s name, on the king’s business 

The King’s Court, in the sense in which the, expression 
is most usually employed, was a smaller body of great men 
who usually surrounded the king, and ^ho belonged, of 
course, to the Great Council. It represented the king, and 
if the king was not t^rc in person ho was there in theory 

The first department which appears in the Curia !{liegis is The Ez- 
the Exchequer which, under the first two Norman kings, 
was called ’ the Treasury ’ or ‘ Ijjbcsauras,’ and was con- 
cerned with the due collection of the royal revenue. The 
source of our information on this point is the Dudogua de 
Sceuxario^. From it we find that till Uenry I’s reign pay- 
ments were made to the Treasury not in gold or silver, but 
in kind : ‘ non auri vol argenti ponders sed sola victualia 
solvebantur.’ But for the king’s foreign wars money was 
needed, the system lent itself t« exot'tion. and seasons were 
often bad Henry accordingly fixed a money payment in 

agitsvit: Quid inde agendum ait oaute considerate.’ The assembly, 
however, wae a little shy of offering an opinion against so great a per- 
^n : and noticing this the ‘ magnanimus rez ait. Hone vimm, qui 
tenam tnrbat oomprehendite,’ and wkeii no one dared to move, the 
king himself arrested bim, ‘ rez ipse primus apprehendit eum.’ And 
when the bishop oried out ' cleiicus sum, et minis ter Domini,’ and that 
as a bishop he could not be condemned eritbont a judgement of the 
pqpe, the king, ‘ providus rez,’ shrewdly answered that be was con- 
demning not the prelate, but his own earl, whom be had placed over 
his kingdom : and sent him to prison where he stayed as long las 
William Uved. 

’ See P. and M., vol. i. p. 132; and Bigelow, Hitt, of Proeed., 
pp. 21 sq. 

* Case of the Abbot of Leicester, Abb. Flao. 2 John, 32. 

* See Stubbs, Sel. Ch., pp. 168 aqq. 

* When the king was travelling the inhabitants used to meet 
him, offbring t&ir ploughshares, * in signnm defioientis agrioultuiae.’ 

Stubbs, SA Oh., pp. 193-4. 

u 2 



86 


msdihesL leqal 

ooBunutotion, which was to be paid by the eetatee liaUe, 
amd the aherifi of the county was to aooount ‘ ad Soacoarium.* 
Ihto baarona sat one inde of the chequered table, the sberifi 
on the other, and thus twice every year, at Easter and 
Michaelmas, was played the game of exchequer chess described 
in Mr. Hubert Hall’s book The justiciar presided virMe 
the chancdlor, who kept the king’s seal, being also 
present. The table was covered with a cloth ‘which is of 
a black colour rowed with strekes ditUmt about a foot or 
span.’ On these spaces were placed the counters with marks 
denoting their value. 

Law and Revenue are nearly related, and the same great 
men sat in the Exchequer and in the King’s Court. In 
Heniy I’s time we find this Board of Revenue acting as 
a law court and taking common pleas. 

« 

The Ex- The action of the men of Periton v. ihe Abbot Faritiu»\ 
aboulT 1109, which was for the recovery of a manor, was 
coiirt tried in the Exchequer before three bishops and many 
barons. The royal writ uses the words ‘in curia domini 
mei et mea apud Wintoniam in thesauro.^ It is suggested 
by Mr. Bigelow^ that the reason for trying a case of ^this 
sort in the Exche(|uer was tliat in it was kept Domuday 
Book or the Liber de Theaawo, which in this case wajt 
referred to on the question bf title. 

This explanation is adequate for this instance, but it dols 
not fit*eveiy case. ThAre ^ere other reasons why it was 
worth money to gets one’s case tried before the Exchequer, 
o> — to take one of many — ^why does an entry of the eight- 
* eenth year of Henry 11 say that Robert the son of Emisus 
owes five marks for having bis plea, which is between him 
and Hugo Malebisse, before the Justice ad Scacoorium * ? 

* AtUiguUies of the Exchequer, 1891. * PL Aiig.-Not., p, 99. 

* Hist, of Proeed,, 127. 

* Pl.ADg.-Nor.,p.271. So also case of Robert de Hailing, 14 Hen II. 
Ibid., p. 269. 
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A Bnooeasful plainlafi in (he Exchequer wu permitted to nse 
the summary process proper for collecting crown debts, ^qi} 
it is probable that as the Exchequer sat in London, at kaat 
dnriitg its two financial sessions, litigants preferred to gQ 
there rather than ‘follow the court’ on progress. It 
been suggested that, as there was as yet no distinct court 
of common pleas, the provision in MagnJ Charts that the 
common pleas should no longer follow the king was aiihed 
at depriving the ExAequer of the litigious work which it 
had usurped. If that was the object it was hardly attained, 
for Edward I, in (he Statute of Buddlan, 10 Edfterd I, 
prohibited the Exchequer from entertaining common pleas on 
the ground that this hindered tbeifi from attending to theii 
proper business, which was the rare of the King’s revenue. 
‘ But for so much as certain pleas were heretofore holqen 
in the Exchequer whereby as well our Pleas as the caugeg 
of our People are unduly prorogued and letted, we will ^d 
ordain that no plea shall be holdcn or pleaded in the Exchegi^er 
aforesaid unless it do specially concern us and our ministurg 
aforesaid.’ But this prohibition failed, as will be 8%en 

hereafter. 

1 

England was divided into counties, and counties iiito 
'hundreds, in which there were ‘vills’ or townships, 

County and the Hundred had coitrts. 


The County Court was of Anglo-Saxon origin, and c(,n. 
tinned under the Norman Kiitgs, and in it the chief Icggi ° 

business of the country was done. In the county the gr^at Court. 
Norman official was (he sheriff or vicecomes. He was tjju 
head of the military force of the shire, till displaced by 
the lord lieutenant in the reign of Mary. He can still qall 
out the posse comitatus to arrest a felon, a power which be 
still exercises in the less settled states of North America. 

He accounted for the moneys due from the county to t,be 
crown, and sometimes ‘ farmed ’ the county at a fixed lebt. 
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He mw the royal executive officer and to him the royal write 
were addressed, and he presided over the county court, 
a judicial function which links the Norman vioecomes with 
the Scotch sheriff of to>day. In Saxon times the county 
court met ^wice a year K The rule was the same in the time 
of Henry I But the second reissue of Magna Charts, § 42, 
A. D. 1217, says ^hat the county court is not to be hrid 
oftener than once a month There is high authority* for 
the view that there was a combinatioS of Anglo-Saxon and 
new Norman practice, and that the county court was in 
Henry *EII’s time held twelve times a year, and that two 
meetings were of greater imx>ortance, and to them most if 
not all freeholders owed attendance, while the other ten were 
of less account. The county also assembled to meet the 
justices in eyre, who came once every seven years, and then, 
it is conjectured, every one was expected to attend*. But 
this largely speculation. Tlie king also claimed the power 
to summon the local courts at his pleasure*. As attending 
courts, or making suit (facere sectam) was a burden, we can 
only surmise that few attended that were not bound to do 
so. And if it is asked who were bound, the answer is that 
the land was bound to provide suitors, so much land a suitor, 
but that between the lord and his freehold tenant it was* 
a matter of private arrai^ement or of tenure who should 
do suit for the whole. It is believed that, perhaps in virtue 
of franchises of exempti<^, the suitors were divided into two 
classes, the one to go every month, the other only twige 
a year’. In the ‘laws of Henry I,’ at a time when the 
meetings were twice a year, it is said ‘intersint episcopi 
oomites vicedomini vicarii centenarii aldermanni, praefecti 
praexioBiti barones vavasores tungrevii et ceteri terrarum 

’ Laws of Edgar, iii. 6. * Stubbs, Sd. Ch., p. 100. 

' Ibid., p. 346. * P. and M.. L 626. * Ibid., i. 631. 

* Cf. Henry’s Writ to Bishop Samson. Stubbs, Sd. p. 104. 

’ P. and M., i. 626. *■ 
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domini K Also there oame the priest, the reeve, and the four 
best men ol the ‘vill,’ to acquit the vill of its suit if the 
local baron and his steward could not attend^. The reeve 
and the four men also oame when they had crimes to present. 

When the itinerant justices came they sat in the County 
Court : they could sit nowhere else, for the county was their 
sidiere of jurisdiction. To meet them tie shire assembled 
with its fuUest representation. The private jurisdictions 
and the franchises cif exemption counted for nothing, and in 
addition to the persons above named, the chartered boroughs 
which owed no suit to the County Court sent theif twelve 
legal mon^. 

The court had jurisdiction in crime, tort, and debt ; real 
actions came to it when the feudal courts made default 
in justice ; it is disputed whether an appeal lay to it from 
the Hundred Court on similar ground^. It also had an* 
original jurisdiction where the vassals of two lordg were 
litigating ‘ de divisione terranim It was only in that court 
that a man could be ‘ exacted,’ and that outlawry could take 
place. In it all the county bu.siness was transacted. When 
it^t judicially the sheriff was the president, but the suitors 
made the judgements, which the sheriff announced, and it 
was the county that was amerced for a' false ju^ement. 

If a case was of great importance several shires could be 
summoned ® to try it. 

* This last phrase may perhaps 'mean ah freeholders, bht the list 
\b not very intelligible. 

* Stubbs, 8el. Ch., p. 105. Leges Hen. I. 7, §S 2, 3, 7. , 

* In 1269, by the farther Provisions of Oxford, the bishops and 
borons ware ezonsed attendance at the county court. But so impar- 
oeptible had been the change from local to royal justice that the great 
men of the county thought they had a right to sit on the bench at the 
Asaizee. This was forbidden by 20 Bic. II, o. 3. 

* Cf. Bigelow, Hist, of Proeed. in Eng. 135, and P. and M. i. 544. 

' Stubbs, 3eL Ch., p. 104. 

* Biaiop Odo v. WaUer of Evesham. PI. Ang.-Nor., p. 20. 
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llie Boighmote vas a County Court eataUished in a 
boroagh irhioh had municipal priTilegeB of ita own. 

Tbe Hundred or WapentaJhe Court met originally once 
a month but a Royal Ordinance of 1234 < declares that it 
is to meet ^jut once in three weeks instead of every fortnight 
as heretofore. The practice had at some period changed. 
Here again we are*in doubt as to who attended these numer- 
ous sittings. We must be content to say that those free- 
holders of the hundred came who were bound to come and 
do suit. The number might be very small, sometimes as 
low as twelve The hundred tried personal actions ‘ causae 
singulorum and appeals ‘ de pace regis infracta,’ probably 
of a small sort^. It was presided over by the bailiff, who 
was the sheriff’s deputy, and the suitors were the judges. 

Twice, however, in the year the sheriff held a full Hundred 
Court, when, according to the laws of Henry I, all free men 
must Be present*, to ascertain inter cetera if the tithings or 
‘ deoaniae ’ are full, in other words, to hold a ‘ view of frank- 
pledge’.’ In practice it seems to have been enough if the 
head men were present. The sheriff at the same time mule 
inquiries as to crimes committed since his last visit, and 
each vill in the hundred appeared by its reeve and four men, 

' Edgar, i. I. ’ Stat. i. 118. * See P. and M., i. .044. 

* Stubbs, Hd. Ch., p. 105. Leges Hen. I. 7, ^ 8. 

* 1 Rat. Cur. Reg. 206, 207. 

* StubbI, Sd. Ch., p. 106. l^geeHen. I. 8, § 1. 

’ The frankpledge system was a great police organization. Every- 
one ^ver twelve years of age most belong to a tithing, i.e. a group 
of persons, ten or more, under a bead man, all mutually responsible 
for the offences of the others, and bound to produce the offender if 
called on. It was the sh^iff’s duty to see that the law was complied 
with, and this duty he discharged twice a year on his ‘ toum.’ A lord’s 
household (familia sua) was in his frankpledge. Should a manor have 
among its franchises a ‘ view of frankpledge,’ the sheriff can hold no 
‘ toum ’ there, the right to hold the court being in the lord. Snob 
a court is known as a court leet. 
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and presenkiaMitB weie made ^ in answer to the sherifPs set 
questions, known as the ‘ articles of the view,’ al a oharacter 
sinular to the ‘ articles of the eyre.’ The hundred had to ^o- 
vide a jury of twelve at the least, who confirmed or rejected 
the presentments. The smaller ofiences were then summarily 
dealt with by the sheriff, by fines, which were settled or 
‘afieered’ by two of the suitors. The glaver crimes were 
k^t for the king’s justices, the sheriff arresting the accused 
persons. Meetings oS this character were at a later date 
known as the ‘ Sheriff’s Turn.’ 

The Manorial Court was of the same rank as the hundred The cAiit 
courts. In it, in virtue of a jurmdiction inherent in the 
feudal relationship of a lord and his tenants, were triable 
personal actions not exceeding the value of 40s., and actions 
affecting land of the nmnor It had frequently a criminal 
jurisdiction, but the extent of its jurisdiction varied, 
and depended on the royal charter which conferred the 
jurisdiction ; or, in the absence of a charter, on the long- 
established practice of the court. In some cases these 
barodbil franchises were so extensive as to found a claim for 
excluding even the king’s justiciar®. 

^ It was not till the reign of Edward I t^iat the jurisdiction The Writ 
which remained in tlic manorial courts was seriously ques- 
tioned. By means of the statute of Quo IVarranio the Crown ranto. 

called on every one to show title for liberties that they 

» ■* 

J Cf. Assize of Clarendon. Stubbst Sel. Ch., p. 14.3. 

** See P. and M., i. 674. 

' We find in the rolls of the King’s Bench in the time of Riohaid*!, 
in a case where Agnes de Basooviile demands the castle of Brede- 
wardine, in her right and inheritance of which Robert de Wastre 
deprives her, the Sheriff of Hereford is ordered to take the castle into 
bis hands. He says it is out ot his bailiwick, and be dare not meddle, 
and ‘ William de Broosa says that neither king, justice, nor sheriff, 
ought to lay their hands on his franchise. The case is adjourned stne 
die till the pleajnre of our lord the king is known hereon ’ (Falg., Rot. 

Cur. Rtg.^ 426). 



42 


EN€lJ^ ISQAL DtmTTDTlONIS 


hm 

Forest 

Courts. 


claimed ; and the Grown lawyers distinguished between Kber- 
tatea and regaUa. These latter, such as view of frankpledge, 
could only be held by royal grant ; the others, such as juris- 
diction over manorial oSences, c.g. ploughing badly, flowed 
from teniae. In the face of violent opposition Edward 
compromise in 1290, and agreed that continuous exercise 
from before the Soronaiion of Bichard I should be a good 
answer. But his action stopped further encroachments. 
The writ was as follows : 

‘•Rex vicecomiti salutem. Summons per bonos sum- 
monitorcs talem quod sit coram nobis apud talem locum 
in proximo adventi^ nostro in comitatu praedicto vel 
coram iustitiariis nostris ad proximam assisam cum in 
partes illas venerint ostensurus quo warranto tenet visum 
franciplegii in mancrio suo do N. et habeas ibi hoc breve.’ 

There remain the Forest Courts. The woodlands, with 

C 

extensive additions, had been enclosed by the Conqueror and 
his sons, and rules for the protection of them and the beasts 
of the forests, ‘cruel to man and beast’,’ liad been made, 
notably by Henry I. No records tell us the details oh the 
forest jurisdiction at its commencement, but tlie wnole 
matter lay outside <the ordinary law, and the justice admin-, 
istered was summary and, if we may draw an inference from 
its unpopularity, harsh and without much redress. Its aim 
was the preservation of vert and venison. 'The Selden Society 
has recently published *a v^jilume of Pleas of the Forest ®, 
beginning in the tenth year of John, to which the learnt 
editor has written a full and admirable preface, showing, 
amongst other things, what the forest system was when it 
became settled. In 1238 there were two justices of the 
forest, one for the north of the Trent, one for the south. 
Hitherto there had usually been one ofScial, the capitalis 

’ Stubbs, Sd. Oh., p. 156. 

* Sdeet Phot of the Forett, ed. J. F. Turner. 
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fenstuios*. Their dnUea were munly ministerial, their 
chief fonction being to decide on the release on bail <d 
offenders against the forest rules. Such persona could only 
be released by them or by the king. Under them came the 
wardens of the various forests, who were the execi^jive officers 
of the king, and who were the recipients of his writs ; there 
were also verderers, knights or men of siA>Btance elected in 
the county court and responsible to the king, their duty 
being to attend the forest courts ; then there were the 
foresters (who were gamekeepers, and who paid for their 
offices and repaid themselves by extortion under tlie name 
of customary payments), the regarders and the agisters. 

In the forest ‘ attachment ’ courts were held. If the forest 
contained more than one bailiwick, each liad its court and 
four verderers, and the court met as a rule every forty -two 
days. These courts were of little Jurisdiction : they could * 
not inquire into cases of venison but only into minor offences 
against the vert, for which the offenders were duly amerced. 
If there was a serious trespass to the vert, the offender, 
if an inhabitant of the forest, was put under pledge to 
appear at the first eyre ; if a stranger, he went to prison, 

whence he could only be bailed by a justice, or by the king. 

» 

When a trespass had been committed to the venison, e. g. 
when a beast of the forest was found dead or wounded, there 
were special forest inquisitions of the four neighbouring town- 

* See the case of Abbott Walter *v. j^Han de Neville ' qu> prseerat 
donuju Begts foreetanus.’ Alan wSs a bad man vexing all Kngland 
‘ itmumeris et insolitis quaestionibus. Keo deum nee homines vere- 
batur,’ and among other iniquities he had forcibly collected monies on 
the lands of Battel Abbey for clearings (‘ vi exegit ’). The money had 
been paid into the exchequer, but was recovered by the Abbot who 
prodnoed oharters to the court. Alan does not seem to have been dis- 
turbed, and the ofiSoe remained in his family. The monkish obronioler 
says that, on the death of this valuable servant, when a certain monas- 
tery sought apportion of his goods, the king said ‘’1 shall have his 
wealth, bat you may have his carcass, and the devil may have his sooL’ 
Bigplow/^Mf. of Proeed., p. 146 n. 
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flhipB bef<H« the vetderera and fonstera. The aoooaed «M 
either sent to prison or attached to appear before the jnstioee 
in eyre, the four towns and suspected persons being attached 
also. 

After 13Q^ an institution recognized by statute and known 
as a general inquisition or a ‘ swanimote ’ became settled. 
This was held before the justice of the forest or his deputy, 
and was made by the forest officers and a body of jurors in 
respect of such offences as had recently been committed. 
I^iese inquisitions were held at no fixed intervals, and 
probably at the pleasure of the justice. 

The Forest Eyre was l^eld under letters patent appointing 
justices to hear and determine pleas of the forest in par- 
ticular counties. To it were summoned all, great and small, 
having land in the forest, the reeve and the four men, the 
verderers and foresters, with all the attachments. In the 
time df Henry III seven years seems to have been the proper 
interval, but it gradually became longer. Its business had 
a strong financial aspect, being mainly coneemod with 
amercements levied for forest offences, and for wrong or 
insnfficient presentments. If offenders failed to apjiear tkey 
were ‘ exacted ’ and ^outlawed in the county court. 

The royal justice was still mostly extraordinary, and by 
that is meant that the king’s uoiu't was not to be approached 
except in the last resort. This had been so in Anglo- 
Saxon fimes, for we fintt in^the ordinances of Edgar ‘let 
no one apply to the king in any suit unless he at bomb 
miy not be worthy of law or cannot obtain law ; if the 
law be too heavy let him seek a mitigation of it from 
the king So again in the Secular dooms of Canute, we 
find ‘ and let no one apply to the king tmless he may not be 
entitled to any justice within his hundred or in the Latin 
form in which it appears in the laws of the Conqueror, 
‘ Stnbbs, 8d. Ch., p. 71. ' Ibid.. » 73. 
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ahtkp, xliii, ‘Nemo qnerelam ad regtria deferat nisi et hm 
defeoerit in hondredo vel in oomitatu.’ Appeal in our sense 
of the word there was not. The petitioner could not ask 
the king to reverse judgement of the county. He must 
sl^ge either that he could not get a judgement, or that the 
court had usurped jurisdiction, or that the judgement was 
openly flouted. 

Although the king’s court was, for ordinary people, an but some* 
emergency court of last resort, it was more than this. 

As a court of first instance, it tried pleas of the Crown ^placita 
Coronae), that is, cases in which the king was or claimed to be 
interested. This class was Ul define and elastic, it included 
naturally infringements of the king’s proprietary rights, 
a varying list of crimes, and breaches of the king’s peace, 
all sources of forfeitures or fines. Moreover, certain persons 
went there in the first place. Tlic great nobles, bishops, 
and archbishops disdained the jurisdiction of a court pibsided 
over by some one very much inferior in rank to themselves. 

It is probable that the clause in Magna Charta concerning 
‘ indicium pariuin ’ was really due to the dislike of the great 
barbns to come into a court presided over by the royal judges, 
who were, apart from their official position, persons of no great 
account. It was moreover good feudal doctrine that no one 
was bound to answer in any court but the court of bis own 
lord. These great nobles were all tenants of the king ; and 
to the king’s court they natitrally-* resorted. The principle 
that the king’s court is open to all comers who seek justice, 
and to all cases great and small, can hardly be consideredtas 
established much before the reign of Edward I. At this 
early period the king’s court may be said truly to be ‘ the 
court of great men and of great causes.’ 
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THE DECLINE OP THE LOCAL COURTS. 
THE ROYifL WRIT PROCESS 

Thb period which lies between William 1 and Edward I 
was the time during whioh the royal justice gradually dwarfed 
and finally superseded all other justice, with the result that 
there Vas produced a common law of the land. The time 
had come for Wessex, Mercian, and Dane law, to give place 
to the common law of Ei^land ; and, with the exception of 
the customs of Kent, the one surviving custom was the 
costom of the king’s court ^ 

The title of ‘Kingls Court,’ or of ‘ Royal Court of Justice,’ 
was no mere courtesy style. The personal connexion bo" 
tween the sovereign and his courts of law lasted till very 
late. Both Edward I and Edward II sat in court and 
decided* cases, and the dain of James I to do the same 
was only one example of his efforts to revive obsolete 
prerogative, another aspect of the same pretension being 
provided by Bacon’s attempt to use the writ ne Rege 
iwmvUo to stop arbitrmily in aay|^urt any proceedings 
in which the crown affected to have an interest. Till the 
Act of Settlement^ provided otherwise, the judges of the 
King’s Bench and Common Pleas held office diuing the royal 

‘ l2,l3W.m.a2. 
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plMunue, and were d ismi a a ed if ibey decided against 
king’s wishes. Till the sixth year of Anne they vacated 
their places if the sovereign died. In that year a statute ^ 
gave them six months after the demise of the crown, ^d 
it was not till 1760^ that their tenure was made inde- 
pendent of the sovereign’s life. Till a statute of ^^ward ^ ^ 
made the alteration, the death of the sovereign caused a diS' 
continuance of all actions in his courts. 

Subject to what was said at the end of last chapter, the * Pleas 

of the 

litigation of the country civil and criminal was carAcd OQ Ctown/ 
in the local courts, or as Maitland said, the local cotf'ts 
nominally entertained all picas exeeplis excipiejidis^ i. e. those 
which the king reserved from time to time. 

The list of pleas of the Crown was at first quite uncertain 
and irregular. But when Clanvil wrote his treatise toward 
Vne end cA ftemy We 'reSgn \ie ww e.\>V \w cfanVmi 
pleas into those which belong to the Crown and those which 
belong to the Sheriff. The Crown takes ‘ treason, homicide, 
arson, robbery, rajK!, forgery, and suchlike. Petty crime, 
theft, scuffles, blows, and wounds, go to the coimty court 
on default of the hundred or the manorial .court *. 

The chief instrument for bringing about the supremacy of Tto royal 
royal justice was the ‘ Writ.’ The king’s writ, it has been 
happily suggested by Mr. Jen|8, the descendant'of the 
rdyal Ban. It was the king’s order to his liege, written on 
parchment and scaled with the royal seal, and disobediepSe 
to the writ was a contempt of the royal authority, »nd 
entailed penal consequences. The writ, like the inquest, was 
or^inally used for royal purposes, and to protect the royal 
interest ; but, like the inquest, this efficacious weapon Was 

^ 6 Anne o.*7. ' 1 Geo. m. c. 23. 

■ 1 Ed. VI. 0 . 7. • Gian., Bb. 1, cc. 2, 3, Bb. U. 1-7. 
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pofohuable by the anbjeot and the adTaab^fes of gettbig 
it were found to be bo great that it superseded all other 
ptooessee, and remains in use to the present day. The writ, 
moreover, being a written document, could be roistered. 
The king’^ officer kept a register of the writs issued; and 
this register was available as a book of precedents, though it 
need not be supposed that the early writs were classified with 
any exactness. 

The king, in the Norman times, took a personal part in 
the at^piinistration of justice. He sat in court himself, and 
he issued his orders to vassals and subjects in the full 
expectation that they would be obeyed. It is very doubtful 
if we can consider the writ as being at first judicial. It is 
perhaps safer to regard it merely as a royal command. Tliere 
was a large number of writs and mandates by wliich the 
sovereign directed the performance of any desired act by the 
subject.^ They do not institute litigation, ' litigation only 
foUowB if they are neglected. 

The precedents show that these commands were of all 
sorts, and it never seems to have occurred to anybody that 
the kill’s writ was insufficient on any ground, or that 
it could safely b^ disobeyed. The king is the fountain 
of justice, his word is law, and his writs settle the rights* 
of men. He writes to the sberifi ‘ Volo et praecipio,’ and the 
sherifiF does what he is told, ri is to hold certain lands ; if 
any one turns him out^tbe sberiii is to put him in again 
H is to be free of customs *. <7 is told to perform customary 

The Norman king was remote from petty partiality and from looal 
oorruption, and he awore at his coronation to do justice. The subject 
did not get justice for nothing, for at the beguming of Henry Ill’s 
rrign the prioe of a writ removing a case into the king’s court was 
a quarter, Bomstimes a third, ot the sum recovered. 

* The term ‘ mandamus,’ derived from these letters missive, was 
gradually confined to the writ issued from the King’s Bench, which 
has developed into the present prerogative writ of mafidamns. 

' PL Ang.-Nor., p. 108. * Ibid., p. 74. 
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awvicM of his Land to D ; if he does not, D is to he allowed 
* euam voluntatem faoeie Strangers are not to go fishing 
in oertoin places on the Thames *. The king orders fugitives 
— whenever found, — ^from the Abbot of Abingdon to be re- 
stored Abbot Simeon is to have soo and sac as his predecessor 
had*. Bishop Bemigius, on the other hand, is prohibited 
from haying any new customs below the island of Ely ‘ For 
I will not that he have any but those which his predecessor 
had in the time of King Edward.’ 

A carious case is that of Modbert v. the Prior andtMonice 
of Bath (1121)*. The writ, or as it is called, ‘literae cum 
rigillo regie,’ comes down to the Bishop of Bath. The king 
is abroad, so bis son sends the writ. ‘ Willelmus filius regie 
lohanni episoopo de Batha salutem. Praecipio ut saisias 
Modbertum iuste de terra quam tenuit Grenta do Stoca, sicut 
haereditavit euni in vita sua.’ The plaintiff says that he 
was the adopted heir of the late owner, and so is ciftitled 
to the land. The defendants say that the dead man was 
only a tenant for life under them, and surrendered before 
death. They produce witnesses, and also a charter. The 
bishop, apparently observing the word ‘ iuste ’ in the writ, 
says that he agrees, and will obey the writ ‘ si tamen iustum 
est,’ and proceeds to try the case to see if it is just. The 
parties contradict each other, a’ great discussion ensues, 
and the decision seems far off. The bishop says, ’ the day is 
getting on, and wc have other thingJto do,’ and sends apart 
seme who are older and more skilful in the law than the 
rest. They say the plaintiff must produce either a chartdt, 
or two witnesses against interest. He fads to do so, and the 
court then breaks up. A report of the proceedings is sent 
to the king and down comes a writ to the bishop com- 
manding that the monks do hold their land in Stoke, ‘ in 

* PI. Ang.-Nolt., p. 97. ’ Ibid., p. 90. * Ibid., p. 94. 

* Ibid.j^, 26. • IWd., p. 27. • Ibid., p. 114. 

B 
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pace et iuste et himorifioe,’ aooording to the jadgemeaat. 
It seems that Uiere would have been no inquiry had it not 
been that the word ‘inste* ooonxred, which the bishop 
interpreted as making the order oonditional. 

These wfits are in their nature writs of execution ; they 
issued without preliminary judicial proceedings, on any 
complaint made to the king which he thought well founded, 
though without prejudice to further consideration of the 
matter. There is the case of The Church of Abingdon v. 
WiUiayi in which one William complained to Henry I that 
he had been put out of possession of a mill by the late Abbot 
Faritius, whereon ‘ regis mandato ’ he was given seisin ; 
but afterwards the king, having been approached by the 
monks, and ‘ having learned the truth,’ ordered the church 
to be put back in its seisin. In this case it seems quite clear 
that no judicial investigation had preceded the issue of the 
king’s writ. 


The Writ system had great potentialities. The writ, as 
Maitland said, did not institute litigation, litigation only 
followed on neglect of it. But if it were neglected then the 
cause of action was not merely the wrong done to the plaintiii, 
but the wrong coupled with disobedience to the king’s com-, 
mand. The contempt of, the king’s order made the case 
properly triable in the king’s court. In the Leges Henrici 
Primi among the pleas of the crown is the placitum brevium 
Del prfieeeptorum eitte coTUepiptorum. ‘ The wrong to the 
plaintifi is a wrong to be redressed somewhere ; but it 'is 
t&e contempt of the king’s writ which makes it a wrong, 
which should be redressed in the kite’s court 


The roml Such being the general jurisdiction of the various courts, 
the king having a residuary or appellate jurisdiction, and 
dinary.’ also a weapon like the writ ready to his hand, the royal 

t 

’ PI. Aiig.-Nor., p. 130. ’ Maitland, 310. 
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Mitbority oomnienoed to raaroaoh upoa the inferior tribnnale. 

In the time of Williiun 1 eminent men hed been sent down 13ie ^ 
into the looid oonrte to try important cases, and in later 
reigns the sherifis who presided in the shire courts were not 
infrequently royal justices. A very good man could be made 
sheriff of more than one county ; so we find tLat sheriff 
Hugo, in Henry I’s time, was sheriff not only of Berkshire, 
but of seven other shires. He was ‘ nominatus vir et cams Writs to 
regi A writ directed to such a sheriff would be executed ******“*®* 
with vigour and swiftness. But that was not all : by the 
time of GlanvUl a royal writ had been invented cdlled a The 
Proeeipe quod reddat, which originally issued when a man 
complained to the king either tliat < 1 . lay debt ® was not paid reddat.’ 
him, or that he had been deforced of his land which he held 
as a king’s tenant in capite (praecipe in capite). Glanvill 
preserves the form as follows : — 


‘Bex vicecomiti salutem. Praecipe N quod iuste et For debt, 
sine dilatione reddat B centum marcas quas ei debet ut 
dioit et unde queritur quod ipse ci iniuste deforciat, et 
nisi fccerit summone cum per bonos summonitores quod 
sit ooram me vel iusticiis meis apud Westmonasterium 
a clause Pasche in quindecim dies ostensurus quare non 
fecerit : et habeas ibi summonitores et hoc breve.’ 

Gian., lib. 10, c. 2. 

‘ B. V. B. Praecipe A ^uod )pnp dilatione reddat B For land, 
unam hidam terrae in villa (naming it) unde idem B 
queritur quod praedictus A ei defoibiat et nisi fecerit, 
etc.’ Gian., lib. 1, 0 . 6. ** 


To the praecipe in capite no objection could be raised, for the 
king’s court was the proper tribunal for the king’s tenants «» 

* PI. Ang.-M'or., p. 101. 

* As opposed! to debts supposed to be of a spiritual nature, e.g. as 
money dije by legacy or on a promise of marriage. 

' B 2 
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eopAe. But Hieoiyll^ Dot atop tiiiere, bat seat thftjiraaejfw 
to tbe sherifi even when the oomplainont wm • tenant of 
» mesne lord, thus taking the ease out of the lord's court. 
Qlanvill indeed lays it down that the writ iesuea on any 
complaint about fee or freehold which the ‘dominos rex 
relit in curia sua dedooi.* To this practice the barons 
violently objected, and a clause was inserted in the Great 
Charter forbidding it 


1%e writ 

oliim- 

tiaiea' 


If, however, it was not desired to ‘ evoke ’ the cause to 
Westminster, the king could, by issuing a writ of ‘ iustioies,' 
direct the sheriff to try a case which as mere sheriff he might 
be unable to try. Under the writ he acted as a royal judge. 

‘ R. V. B. Praccipio tibi quod iusticies N quod iuste et 
sine dilatione faciat R consuetudines et recta servitia quae 
ei facere debet de tonemento suo ’ etc. Olan., lib. 9, c. 10. 


As this writ was not returnable to Westminster, but stayed 
dowiT in the sheriff’s court, it was called ‘ vicontiel.’ 


Bracton’s account is as follows ; — 

‘ Potest qnidem vicccomes tenere plura placita quae 
non sunt ex officio vicecomitis sed vice ipsius regie et ex 
causa necessaria non sicut vicecomes sed sicut iustitiarius 
regis ei hoc ei ejjecialiter mondetur 

There is given in the Mirror^ a writ which looks like an 
early form of such a ipecial mandate issuing either to 

a sheriff or lord of a fee.,' 

• ^ 

‘ Questus est nobis C'quod D etc., et ideo tibi (vices 
nostras in hac parte committentes) praecipimus quod 
causam illam audios et legitimo fine decidas.’ 

Writs to Hemy 11 enacted that no man need answer for his freehold 
without a royal writ. If a plaintiff claimed lands which the 

‘ * Breve quod vooatur Praecipe non fiat alioni de aliquo tenemento 
unde liber homo amittere poasit curiam suam.’ Mag. Ch., o. 34. 

* Braoton (Bolls Series), ii p. 542. 

* Mirror of Jtutieu (Seld. Soo.), p. iO. 
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drfndint beld of • mesDe lord, the oaae was properly tried 
in the lard’s court. Bnt the d^endont need pay no atten- 
tion' unless the plaintiff came armed with the king’s writ. 

As the praecipe took the case to Westminster, another writ 
was need, the ‘ writ of right ’ (breve de recto tener^o), which The writ 
directed the lord to do ‘full right’ to the plaintiff, and i{°f"8ht. 
he will not, ‘ nisi feoeria ’ the king’s officer shall do it for him. 

The lord was thus made to appear a mere official of the king. 

The precedent given in GlanviU is as follows : — 

‘ Bex comiti W salutem. Praecipio tibi quo& sine 
dilatione teneae plenum rectum N de decern carucatis 
torrae in M quas clamat tenere de te per Uberum ser- 
vitium (or whatever the tenure was) quas E filius W ei 
deforciat. Et nisi fcceris vioocomes de N faciat ne 
amplius clamorem audiam pro defectu iustitiae.’ Lib. 

12, c. 3, 


The ‘ nisi feceris ’ clause is not always found until tne 
form of the writ becomes settled, nor was it always the sheriff 
who was to act : the writ might run ‘ barones mci de Scaccario 
faoiant fieri or ‘ iustitia mea ct vicccomes faoiant ^ .’ 
Indeed, in one writ directed to the sbq)riff himself in his 
sdministrative capacity, ordering the protection of certain 
rights, it proceeds, ‘ et nisi feceris iustitia mea faciat^.’ 

According to FitzHerbert * 4:he lo^ might give a licence 
to his tenant to sue out his writ of right in the king’s court, 
‘ remitting his court ’ for that time to the king’s court, where- 
upon issued the writ returnable before the Common Pleas 
‘ quia dominuB remisit curiam.’ In the end, the mere inser- 
tion of this clause, irrespective of its truth, was held enough 
to give the Common Pleas jurisdiction. A lord could also 
adjourn a case of difficulty into the king’s court, when, 


Tlss'iiM 

feoeris* 

clause. 


The writ 

of right 

‘Qim 
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remisit 
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’ PL Ang.-Nor., 127. 
{bid. 266. 


Ibid., 130. 
Nat, Brea. 23. 
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aaya OluiTill, he vas said ‘coriam suam pouere in oariun 
domini regis,’ wid having got direction there, vwt back and 
tried the case in his own court 


A writ might be addressed directly to a defendant direct- 
ing him tS do what the plaintiff required, frequently on pain 
of a fine for disobedience *, or concluding with the menacing 
words ‘ et vide ne inde amplius clamorem audiam 


IbeaUe- 

gaUanof 

’^contra 

Segis.’ 


We have mentioned that thefts, scufBes, blown, and wounds 
were within the jurisdiction of the sheriff or the manorial 
court ; but Glanvill * says, ‘ to the Sheriff in the coimty ccurt 
pertains the cognizance in case of failure of justice in the 
manorial courts of scuffles, blows, and wounds, unless the 
fiaiiUiff allege that the act was “ de pace domini B^is 
infracta.” ’ This short expression prevented the defendant 
pleading to the jurisdiction. The result was that if any 
com^inant alleged in his action, criminal or civil, that the 
wrongful act was done * contra paccm domini Regis,’ the 
king’s court took cognizance of it, and the sheriff’s jurisdic- 
tion was ousted. So in 1195 an action for caiTjang off turf 
‘ vi et sumis in pacem ’ went to the king’s court 

’ lab. 8, a 11. * PJ. Ang.-Nor., p. 95. 

* Ibid., p. 93. ‘ Lab. 1, c. 2. 

* PI. Ang.-Kor., p. 285. Although I tollow Sir. Bigelow in this, 
I am not sure that the ezsinple is a good ooe. The defendant was 
accused of ‘ robeiia ’ and jricionia,’ and was thus brought inside the 
‘ pleas «f the Crown.’ 



CHAPTER Vni 


» 

THE DECLINE OF THE LOCAL COURTS (continued). 
THE GRAND AND PETTY ASSIZES ' 

The inferiur jurisdictions receh%d their deathblow from 
Henry II, the great Angevin, who shares with the great 
Plantagenct tho fame of establishing the law of England. 

Proprietary actions (de recto tenendo), in which title 
was litigated, were normally tried in the lord’s court, and 
the normal method of trying them was by battle^, the 
demandant in the writ of right putting forward a champion 
who testified either of his own knowledge, or in obedience 
to the orders of his dead father, to what his father had 
seen, and who offered to prove by his body. At some date The 
not exactly known Henry issued the Grand Assize which 
ordained that when the demandant put in his claim in the 
lord’s court and ofiered battle, |the tenant in possession 
could, if he chose, decline battle an^ have the action removed 
into the king’s court, and the whole i][uestion of titAc deter- 
mined by lawful knights of the shire. The tenant thus ‘ put 
himself on the Grand Assize’ and escaped the manorial 
jurisdiction altogether. 

' Battle was sometimes prohibited by local usage, e.g at Ipswich. 

Bl. Bk of Ad. ii. Ixzi. 

* ‘Assisa’ means first, an assembly judicial or legislative, next a 
judgement oi; ordinance, then it became appropriated to the specific 
‘ assizes,’ and was used commonly as equivalent to a ' jury,’ as in the 
expressiqps * assisa venit reoognitura,’ ‘ assisa vertitur in iuratam.’ 
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The prooedoie vaa a> follows. When (he d gro & ndiuit 
opened his claim the tenant could decline the duel and put 
himseU on the Assize (in Assisam se posuit), making a claim 
for the writ de pace habenda, which restrained the dem andant 
from taking further steps in the original process. The 
demandant was thus remitted to an auxiliary writ, which 
summoned four knights of the county and neighbourhood 
that they might choose twelve other knights of the same 
neighbourhood to swear which had the better ^itle*. Any 
that swore that they knew nothing about the matter were 
dischai^d ; if the ultimate twelve disagreed they were 
‘ afforced ’ till twelve did agree. They swore to what they 
knew by their own eyesf and cars, or by hearing it from 
their fathers, or some equally credible source 

Proprietary actions could also be originated by writ of 
• ‘ Praecipe,’ under which they stayed from first to last in the 
king’s.court. But whether the case was eventually tried in 
the king’s or the lord’s court, Henry directed that none was 
to be put to answer for bis freehold tvithowl a king's writ. 

This action, though it finally disposed of the question of 
ownership, was very slow, for the tenant in possession might 
call his warrantor, and he his, and so backwards, and if 
the tenant was a minor, that fact might hang the suit up 
for twenty years, when at last it would foe settled by battle 
or by the Grand Assize. 


The 

Petty 


In 1186 Hemy issued” the most important of the Petty 
Assizes, that of Novel Disseisin, which provided that if A had 


(1) bedn disseised of his free tenement by B since a certain date 
unjustly and without a judgement, he was to be without 


’ There is some dispute whether the four original knights were 
added, making a jury of sixteen. Perhaps this occurred later. Glan- 
vUI gives no warrant for the view. For the ceremony of ohooaing 
seeY.B. 7H. IV. 20, 28. 

' Stubbs, Set. Ch,, 101. Extracts from GlonvilL T&e Grand and 
Petty Aseizee disappeared with the abolition of real actions in 1833. 
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furtber ^QeBti<ai i«{dw)ed in bis adton^ A jury of twelve 
* legates bomines’ of the neighbourhood, who were to say 
‘ Yes ' or ‘No ’ to this plain question of fact, were under the 
original writ summoned directly by the sheriff. 

‘Assign venit recognitora si Gnlfridus *ComeB de 
Perticn miuste et sine iudicio disseisivit lacobum Cieri- 
cum de Hbero tenemento suo in Chaltona post priniam 
coronacionem domini Ptegis. 

luratores dicunt quod comes disaeisivit eum. 
ludicium ; comes in misericordia et lacobus tiabeat 
seisinam suam.’ 

If they said ‘ No,’ ‘ non disseisivit eum,’ the judgenicnt 
ran ‘ lacobus in misericordia pro falso clamore 

By this ordinance possession as opposed to ovmer$^ip 
was given a rapid remedy, and the seisin of a free tene- 
ment was protected by the king no matter of what lerd it 
was held. 

Although this Assize was originally intended as a remedy 
for an ejected person, it was by the end of Henry Ill’s reign 
used as an action for damages for any trespass which the 
plaintiff chose to call a disseisin 

The object of the Assize is plain. If B thinks that A has 
no right to possession, he must bring an action and try the 
title in a peaceable manner ; he not help himself and 

turn A out. 

* Ten years later a second possessory or petty assize was 
issued*, the Assize of Mart d^ancestor. According to this^,.. 
Assize if A has died seised as of fee, that is, holding posses- 
sion of a tenement, not as a mere life tenant, but, in other 

' ‘ Unjustly ’ here is synonymous with ' without a judgement.’ Ho 
fuither question of justice was left to the jury. 

' (Pipe Boll.Seiiea) Rolls of the King’s Court in the rugn of 
BiotL 1, xzsii-Tii. 

* P. an4M., ii. 63. 


Assize of Northampton (1176), c, 4. 
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wordi, aa tiun^ the title were desoeodibie to hie heir» his 
heir is entitied to be put into poBsesaion as against every 
man, irrespective of the goodness of his anoestor’f title. If 
C has a better title he must go to law and not step in in 
front of th| heir. 

‘Assisa venit lecognitura si Johannes pater Rogeri 
de Suttona fuit seiaitus in dominico suo at de feodo^ 
die qua obiit de una carucata terrae cum pertinenciis 
in Westona ; et si obiit infra assisam ^ et si idem Bogerus 
pnoximus heres eius sit. Quam terram Thomas de 
Nortona tenet 

' luratores dicunt quod non obiit inde seisitus [or quod 
Bogerus non ost proximus beres suusj. 

‘ Indicium ; Bogerus in miscricordia, et Tliomas tenoat 
quietus.’ 

These questions were also answered by the twelve ‘ legates 
homines ’ of the neighbourhood. 

The Assize was restricted, for at first none could be 
plaintiS who was not son, daughter, brother, sister, nephew 
or niece of the ancestor ; some fifty years later supplementary 
actions on ‘ Praecipe quod reddat ’ wei e given in regard to 
the seisin of a grandfather, great-grandfather, great-great- 
grandfather and a cousm (fuel, besaiel, tresail, and cosinage) : 
the limit of time was tb^.ame as in ntort d' ancestor *. 

The second Assize was complementary of the first, but the 
two combined did not cover ail cases of wrong to possession. 
The Assize of Novel JJiaaeisin could be brought only when 
both disseisor and disseisee wore alive. The heir of the 
disseisee could not be plaintiil, nor the heir of the disseisor 

’ The word ut=qua8i. Notice that the expression is not ‘ nt de 
inre,’ no question of ’ ius ’ was left to the jury. 

* ta within some time fixed by the ordinance. 

* i a the assize can be brought against any one holding the land. 

* P. and M., iL 67. 
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tibe defendant. Bat if the disaeiaor was aJive, the disaeuee 
oookl Baocesafally join him and any one who waa in posaea- 
aion through him. If the diaaeisor waa dead, the diaaeiaee 
most wait till the law invented the ‘ writ of entry aor 
diaaeiain.' , 

The heir of the disseisee was also assisted. The disseisee 
himself waa allowed four days after the disseiain to go north, 
south, east, and west, collect his friends, and forcibly re- 
possess hintself. If he died within that time, he died seised. 

His heir had a longer time allowed for self-help, apparently 
a year. If the heir had himself taken seisin, he brought 
novel disseisin ; if he was ejects immediately after the 
death, he had his choice bctweim the two assizes’. Finally 
the law gave him the ‘writ of entry sur disseisin,’ and the 
‘ writ of entry sur disseisin in the post as against any 
one in whose hands he found the land. 

These Assizes were not the first in order of date? Two (3) I>ar- 
oarlier ordinances touched the Clumh- the Assize of 
PresentmejU and the Assize Vtrum. Their dale of origin is 
obscure : they arc both referred to in the Consiitviions of 
Clartndon (1164), and there is evidence that something like 
the latter was known in the time of Ste^^en. 

The first dealt with advowsons. Tlic king says that he 
who presented last time shall present this time also, but 
without prejudice to any question ^if light. The neighbours 
are summoned to declaro wllo presented last. ’ 

‘ Quis advooatus tempore pads presentavit ultimam 
personam quae mortua est ad ecelesiam de Westona cuius 
advocationem Rogerus de Suttona petit versus Thomam 
de Nortona.’ 

In its working this Assize had two edges, for the king 
claimed as eigainst the Church that such litigation was 

* Glanv. 13) 11. Bract, f. 273. 

‘ ’nde P. and BL, ii 62-66. In 125B damages could be given in 
mart d’aaoestor. Ibid., ii, 69. 
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tempoml, ud m against his fendstorias that it belonged 
to tile king’s court 

(4) Hie The Assize Vtnm * was employed in the following oaae. 

The Church claimed for her courts all litigation about land 
which had Seen given by way of alms to her ; and the pre- 
liminaiy question naturally arose whether as a fact, in any 
particular case, the land in question was lay or not. The 
impartial country-side was then called upon to say ‘ Yes ’ or 
‘ No ’ to that question. 

These Assizes were commenced by the plaintiff getting 
the royal writ ordering an inquiry and directing the 
impannelling of the twelve ‘ legalcs homines.’ 

The royal ordinances had these results, (i) none could 
be disseised of his free tenement ‘ iniuste et sine iudioio ; ’ 
(ii) none could be disseised of his free tenement, even by 
a judgbment, unless summoned by a royal writ ; (iii) none 
could be compelled to defend his title to a free tenement 
by battle. The claimant offered battle, but the tenant 
might decline. 

The king’s court thus took jurisdiction over all serious 
Clime, over all disturbance of seisin, and over ownership 
of freehold, while in reserve was the clause ’quia dominus 
remisit curiam.’ The new writs of entry could only be 
brought in the king’s |^ourt. And the story does not 
end her#. 

By the Provisions of Westminster (1259), confirmed by 
the Statute of Marlborough (1267), no lord might compel 
his freeholder to swear against his will ; the lord could 
not therefore impanncl a jury of freeholders without their 
consent ; the king both could and did. None but the king 
could hold a plea of false judgement ; thus no appeal lay 
from lord to overlord, and the overlord’s ccAirt became 


Cf. Cimet. of Clar., cep. L 


* Ibid., sap. iz. 
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valoeleaai; time was no rig^i to distiain and tdl, and 
by tile Statate of Merton the lords were deprived of their 
prisons 

A cause was removable into the county court from the The 
lord’s court, either for defect of right or with the lord’s 
consent, by the sherifi’s precept called a ‘ Tolt,’ ‘ quia toUit et 
ezimit causam e curia baronum.’ 

The sheriff’s jurisdiction was doomed also. The shire The 

• Sheriff 

court was unpopular ; though most of the suitors ^ore 

Saxon, the language spoken was French. The ^foTI 0 ans 
were greedy, the sheriffs often partisan : some of them 
were, hereditary officials, and although a few of them were 
satisfactory, — some of them were justices of the king,-^thc 
system had not proved a success ; and a crisis came when 
Henry II (in 1170) ordered tlie Inquest of sheriffs® and 
removed the majority of them from their offices, acting on 
the grave complaints, which he heard on aii sides, oi thwer 
misconduct and extortion, ’pro eo quod male tractavefunt 
homines regni sui ®.’ Magna Cliarta said that the sheriffs 
were not to hold pleas of the crown, and thus swept away 
the must important part of their criminal jurisdiction®, the 
justices of the peace eventually took away the petty crime, and 
' in the reign of Edward I almost tho last blow was given, 
for a clause in the Statute of Gloucester, 1278, prohibited 
suits for goods in the king’s coutv unless the goods taken 
away weie worth 40s. at* the least. This clause, 'though 

* ‘ 62 Hen. Ill, cc. 19, 23. ’ 20 Hen. Ill, o. Jl. 

* Stubbs, Sd. Ch., p. 147. 

* PI. Ang.-Nor., p. 216. See, however, that the chronicler says that 
the king replaced some of them, ‘ atqae ipsi poetea multo crudeliores 
exetiterunt quam antea fuerunt.’ 

' This clause was held apparently to apply only to ' hearing and 
determining,’ and not to the sheriff's power to receive indictments in 
felonies and misdemeanoure and arrest and imprison thereon. This 
was set at ieet*by 1 Edw. IV, o. 2, which gave this authority to justioee 
of the peace only. 
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rdtere the kixig’s ooortv vae ingenioodjr 

eowdrlMd to nMU). tiuut no aotion tor more then 4IAa. ahohlA 
be brought In a looal court, or »t way l»te tbwt the suitor 

most t^6 out tt roysl wnt to tho sheriff, without which 

the sherifi. could not act. As the writ issued from the 
c 

king’s court and had to be paid for, it was just as cheap to 
go straight to the king’s court and try the action there. 

Writ of If the king's court desired to call up a cause from the 

sheriff’s court, it did so by a writ of ‘ Pone.’ 

‘(Rex vieecomiti salutem. Pone coram me vel iustitiis 
meis die etc. loquelam quae est in comitatu tuo inter 
A et N, etc.’ Glanv., lib. 6, cc. 6, 7. 


Brroc. 


Writ of 

Veootdaii 

faciML’ 


If after judgement in an inferior court it was sought to 
establish error, the record was ordered up to Westminster to 
be examined for errors on its face. If. however, this court 
had not the privilege of keeping a record — some county 
courts had and others had not {the itinerants are said not to 
have bad it) — the judges were directed to make a record and 
bring it up. 


‘ Praocipio tibi quod recordari facias in comitatu tuo 
loquelam, etc.’ Glanv , lib 8, cc. 6, 7. 



CHAPTER IX 


THE CIRCUIT SYSTEM AND THE CENTRAL 
COURT 


Fob the royal jufiticc to triumph thoroughly, it must 
come to the people. It was uot enough that the people 
were free to come to it, for communication and traveling 
were difiScult. ‘An extraordinary and occahional procedure 
was transformed into a regular and ordinary system of 
justice brought to the suitor's door i,’ 


William I oocasionallv sent down somebod\ from his court The 
to try an important case, and Rufus srnt down into the 
west Bishop Walkelin and his eliaplain Flambard and two 
others, to hold royal pleas in Devonshire, Cornwall, and 
Exeter 2. The record says 'ad investiganda regalia placita,’ 
but the words ‘ regalia placita ’ do not mean ‘ pleaJ of the 
(frown ’ in the modem sense, but royal business generally ; 
at any rate the royal business of which we have a record 
was to hear a suit on behalf of the king for a certain manor 
which was held by the Abbot of Tavistock. Everything 
has a beginning, and the practice of sending judges into the 
country to do the royal business grew. 


' Bxjantm of tAe Common Lav pp. 63-a. 

’ Tkt Kinj T. ^iiot of Tavi^och PI. ADg.>Nor., p. 60. 
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'Btaay I sent itiuemits, for «e have a mMHxl bi tiia tiiitty' 
first year of his reign whioh exhibits a system of ‘ itinera ’ in 
full working order Iheir commission was to clear the 
gaols, to hear pleas of the crown, and take pleas of realty up 
to a certain value. Henry seems to have been rather active 
in the administration of justice, for we find in the Anglo- 
Saxon Chronicles of 1124 ^ the following entry: ‘In the 
same year, after St. Andrew’s Mass, before Christmas, Ralph 
Bassett and the king’s tbegns held a “ Gewitpnemote ” at 
Hundehoge in Leicestershire, and there hanged so many 
thieves as never was before, that was in that little while, 
altogether four and forty men, and six men were deprived 
of their eyes and emasculated ’ ; and in the chronicle of 
1135 ; ‘ The king died on the following day after St. Andrew’s 
Mass Day in Normandy. Then there was tribulation soon 
in the land, for every man that could, forthwith robbed 
another. A good man he was, and there was great awe of 
him. No man durst misdo against another in his time. He 
made peace for man and beast. Whoso bare his burden of 
gold and silver, no man dui-st say to him aught but good.’ 
But it was not Henry’s polity to kill the county court. 
He fostered it, while mtimating that it must keep to its 
proper business, and not meddle in matters too high for it^. 


Hann II reign of Henry II was of still greater moment to the 

history of English law. In 1176 Henry II made six circuits 
eyrtem. of three judges, and two years afterwards made an inquiry if 
the system had worked well : he found that it had given 
great dissatisfaction, so be recalled his eighteen judges, 
Hisoen- and made a new departure. He appointed five men, two 
*"* ****“*» clerics and three laymen, who were not to depart from the 
king’s court, but were to hear all the complaintB of the 
people. Questions that they could not decide were to be 

' Stubbs, CoMt. Hitt,, L 391. 

' Stubbs, /SekCA.p.^ 


Ibid., p. 104. 
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iB Boeni for the kiag and win men, who alwaya were the 
t^ttiinste court of appeal, and were the earliest form of King 
and Council 

Accordingly this central court did not depart from the 
king’s court, but sat term after term, and Glaiwill was a 
member of it. To it OlanvUl must allude, when he speaks of 
justices 'in banco residentes.’ In the single set of rolls or ‘the 
then kept, some cases are marked as ‘ coram rege,’ probably 
because the king was there or thereabouts, others as ‘ ooram 
iusticiariis de banco.’ The court took crown pleae and 
common pleas indifferently. 

Next year he divided England intt) four parts, and to each 
part sent ' viros sapientcs 6 m 1 faciendam iustitiam 

The relationship between theso itinerants and the Bench 
sitting in London is not clear. It seems that the judges of 
the northern circuit are identical with the London Bench®. 

But as a rule the judges who went journeying through the 
country were of less importance than the judges who stayed 
in London. The judges who stayed in London were the 
justices who held pleas before the king. We find in the 
second year of John that tho Abbot of Leicester, being sued 
before the justices of the Bench, pleaded a'charter of exemp- 
tion from suit, except before the hing or his chief justiciar. 

Held ; the pleas before the justices of the Bench were 
before the king *. 

>We must bear in mind that tho justices who were sent 
out itinerant were not professional lawyers, for Ralph de 
Diceto teUs us that Henry was making experiments : * now 
he sends out abbots, now earls, now chaplains, now men of 
his household, now his most intimate companions, to bear 

’ Outa Reg. H, II. (Bolls Series), i. 207-8. 

' Hoveden, ii. 190 (Rolls Series). 

' Ibid., p. 191. 

* Abbrev Flaoit., 2 John, p. 32. 
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and tiy cues ’ ; and he aided by appoinUng, tbon^ 
apparently merely for a time, the Bishops of Wowester, Bly, 
and Norwich, as aroh-jastioiarB ^ of the king. 

IMstiiie> Before |he end of his reign there was a permanent central 
tribunal of sworn judges. It was eapitdlis curia regis : it 
eapilalit must be distinguished from the Exchequer, for though it 
often sat in the Exchequer, and many of its number were 

, members of the Exchequer, it had a seal of its own ; and it 
<e) Great • 

CbtuMiL must be distinguished from the King's Council, because 

difficult matters were reserved for the king and bis wise 
men ; and it held pleas ' before the king ’ whether the king 
(<t)itiiisr* was in England or not. The itinerants went regularly, 
****■ acting under various commissions, and they could be sum- 
moned up before the central court to give an account 
of their doings, though frequently they had a member 
of the central court travelling with them. Glanvill*, 
distinguishes between ‘ capitalis curia regis ’ and the ‘ iusti- 
ciarii itinerantes,’ althot^;h these latter formed a 'curia 
regis coram iustitiariis itinerantibus Itinerants, says 
Bracton, are sometimes appointed ‘ ad omnia placita,’ some- 
times ‘ ad quaedam specialia.’ 

Henry’s own share in the administration of justice was not 
trifling. When he was in England he frequently sat in 
court, and sometimes be went on eyre. There is an account 
of a suit at Clarendon between Abbot Walter and Gilbert of 
Balliol. The justiciar was there, but Henry intervened in 
the discussion, upholding the validity of the royal charters 
produced by the abbot and swearing * per oculos Dei ’ that 
such charters cost liim dear^. Nevertheless judgement was 
given by the unanimous voice of the court, and not by the 

* Bad. de Dioeto, i. 434 (Kolb Series). ' Lib, 8, c. 5. 

’ Select Pleas of the Crown (Selden See.), Introd. pit xi sqq. 

* PI. Aiig.-Nor., p. 177. 
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voice of tile king. On anotiier occarion the ohartere being 
conflicting, Heniy observed that th^ contradicted each othw, 
and that he could nu^e nothing of them, and flung out of 
court, saying that ‘ he must keep who can.’ 

On another occasion the monks of St. Alban’s doulared that 
he showed a wisdom equal to that of Solomon when be 
pronounced that the unsealed land-books of the Anglo- 
Saxon kings wore as good as sealed, because they were 
confirmed b)*a scaled charter of Edward the Confessor. 

In the reign of Jolin we find that in Magna Charta‘ there 
is a clause, § 18, promising that two justiciarii should be sent 
down to the Assizes four times a ysar, which indicates that 
the royal justice was becoming extremely popular. The 
point of the request, it is suggested, 'a as that the itinerant 
justices were too often knights of the shire, and that the 
people desired a royal judge from the central court free 
from local bias. 

Very early in John’s reign we notice tliat the capiUdia cteria 
regia is showing, as the learned editor of the Select Pleaa says, 
not a cleft, but a line of cleavage. A distinction is recog- 
nized between pleas held before the king himself, and pleas 
held before the justices of the Bench, who iteem to have been 
sitting regularly at Westminster in .the sixth, seventh, ninth, 
and tenth years of John. The king may have been away at 
times, but the courts do not coalesce when the king is back 
again at Westminster, though it is not certain that an action 
cdmmenced in one division may not be adjourned into the 
other. Each is curia capitdlis. 

But this reign does not merely make a dWtinction between 

’ AreMwAop of GarUerbvry v. Abba of St. Edmund, Pi Ang.-T^*^.. 
p. m 

* “ Nescio quid dicam : nisi at ohartae ad inviceui pngnant” 

‘ Bex vero iratus inde et indignans, surrexit et recedando 
“ Qui potest capero, oapiat,” et sio res oepit dilaoionem, “ et 
adbuo sub iudice lis est.” ’ 
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p}eM held betoie the king himeett, and those held before the 
Bench. A clear difierenoe is made between Crown Tleas 
and Common Pleas : in the latter both parties are subjects, 
in the former the crown is a party. 

The Com* The prt vision in Magna Charts that the Common Pleas 
are not to follow the king touched a very real grievance, 
tendon. Whether the object was or was not to prevent the Exchequer 
holding these pleas, it is certain that if anybody desired to 
have the advantage of the royal justice he -must lay his 
account for making wearisome journeys and following the 
king in his progresses, which were extremely long, and which 
might even take him o;it of the country into France ; he 
must go attended by his witnesses ready to prove his case, and 
wait till he could get a day for hearing. 

Difficulties such as these made it impossible for any but 
the most leisured or the most wealthy to embark on a suit in 
the King’s Court with any hope of a satisfactory result. 
The Common Pleas, therefore, were no longer to follow the 
king, but were to be held in ‘ a certain place,’ and that 
certain place came to bo Westminster, where the Court of 
Common Pleas sat with some breaks from the time of Magna 
Chsrta down to the day when the new courts of justice were 
opened at Temple Bar i. 

When Henry III began to reign be was an infant, and 
BO no pleas could be held ‘coram rege,’ but the ‘Bench’ 
sat regularly at Westminster for the dispatch of civil and 
criminal business. There was no royal progress for any 
pleas to follow^. But when be came of age be made pro- 

' Kdword III claimed the power to order the Bench to ait when 
be pleased. 2 Rot. Pari. 286, «o. 4 (38 £d. 111). Ibid., 311, No. 7 
(46 Ed. III). 

* During Henry’s minority, the Council had supervirion and revision 
oa error of inferior Courts (Dufius Hardy, DeaeripUon of Close Solis, 
pp. 101-2), and emerged from this reign well organised. But note 
that in the next reign Council is not distinguishable from Parliament 
{inf. p. 73). 
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greHes with judges in attendnnoe, and pleas were again 
heard ‘ooram lege,’ and then two sets of Plea Bolls 
definitely appear, the Corana Bege Bolls, and the De 
Banco BoUs. 


The Oourt, which had acquired a stationary character, 
naturally became the Court which took those pleas which 
the Charter said should be stationary, and eventually changed 
its name of Common Bench to that of the Court of Common 
Pleas. • 

So when Edward I comes to the tlironc, we have the 
Curia Begis, or the Court which holds pleas before the king, 
or the King’s Bench as we should call it ; we have the 
Exchequer, which ought to be attending to the fiscal 
interests of the Crowm, but which likes to finger other 
and more profitable business, and is forbidden to do so by 
Edward ; and we have the Common Pleas, or as it is known 
at that time, the Common Ben<-h. 


The 

Common 

Bench 

takes the 

Common 

Pleas and 

changes 

its name. 

Cleavage 

in the 

Curia 

Begis. 


By the side of the journey of the itinerant justices we liave The 
an institution which must not be confused with it, that is, 
the general eyre, which went through the country irregularly, 
and in the time of Henry II went once in seven years. It 
took business of all sorts, not merely judii ial ; it is possibly 
correct to say that the least important part of its work was 
the hearing of pleas. It went through the country, shire 
by shire, investigating the whole system of administration. 
Before the commissioners sta^d on their journey the)? were 
gfven a set of interrogatories, which were called the articles 
of the eyre — the ‘ eapitula itineris ’ — and answers to these 
interrogatories were required from juries of the neighbour- 
hood. They were commissioners of revenue, they were also 
criminal judges, and in those times matters of crime and 
matters of revenue were very much akin. 

We have, thanks to Professor Maitland, the account of 
the eyre in the county of Gloucester, 1221, and wo find in 
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Bislu^ Stabln’ 8deet Charkn that the inqntsition of 1104 
inolnded the extent of the king’s demesne lands, questions 
ahont muider, robberies, escheats, wardships, marriages, 
widows, Jews, churches, and other eouroes of royal revenue^. 
In 1108 have another list, including questions as to vacant 
churches, usury, treasure trove, purprestures, fugitives, weights 
and measures, and customs. The jury of the hundred to 
whom these questions were put had time to make their 
answer, and when they had made up their min^s they made 
their presentments, and these presentments make up the 
record, and the entries are ‘ dicunt,’ ‘ sciunt,’ ‘ nesciunt,’ 
‘ malicredunt.’ The answers were carefully compared witli 
and checked by the rolls ot the sheriffs and coroners. Any 
omission, any neglect of duty, was a ground for amercement ; 
false presentments, foolish presentments (‘stulta presentatio ’) 
and honest mistakes all helped the Treasury. 

It is said tlmt these eyres were so grievous and oppressive 
to the people, that sometimes on the rumour of their coming 
the inhabitants fled from their homos. In 1348 the Commons 
petitioned against their continuance By tho end of 
Eidward Ill’s reign, the eyre had fallen into abeyance. Par- 
liament provided the needful information on local adminis- 
tration ; the judges of assize attended to crime, and the 
misconduct of officials.® • 

' Stubbs, Sd. Oh., p. 2.'>8. For the difference between a general eyre 
and a jydicial eyre of. Stubbs, 8d. Ch., pp. 268, 358. 

’ 3 Rot. Pari. 200, No. 4. ' 20 Ed. Ill, c. 0. 



CHAPTER X 


THE ENGLISH JUSTINIAN 

The reign of Edward I was remarkable not only for its EdwudI: 
legislative activity, but for what is more important for our ^J^***®' 
purpose, the changes in the administration of justice which 
appear for the first time, and which left our judicial institu- 
tions in the form in which, with very slight alteration, they 
remained to the year 1876. Of Edward I Blackstone says, 

‘ in his time the law did receive so sudden a perfection that 
Sir Matthew Hale does not sc.ruple to affirm that more was 
done in the first thirteen years of hisieign to settle and 
establish the distributive justice of the kjngdom than in all 
the ages since that time put together.’ 

Nor was this all : now began the collection of material 
which made possible the scientific development of English 
law; ‘from the reign of Edward I we possess the Year 
Books, notes of cases adjudged by the courts who exclusively 
had the power of authoritative interpretation.’ In the 
next century elementaiy treatises, digests, and works on 
special topics appear, written by Littleton, Fortescue. and 
Brook. ‘ So conspicuous a station at the head of our unin- 
terrupted jurisprudence has procured him [Edward I] the 
name of the English Justinian.’ ‘Absurdly enough,’ says 
Lord Campbell, ‘as the Homan Emperor merely caused 
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» compilation to be made of the exiatiiig laws, wheieaa the 
objeot now was to oorreot abuses, to supply defects, and to 
remodel the administration of justice.’ ‘ Justinian con- 
solidated and stereotyped the work of greater generations, 
whose development was already for the time being arrested i.* 
Edward’s work looked not back but forward; it was alive 
with the potentiality of future evolution. 

The reign of Edward I is a convenient period for looking 
forward and back ; for it was the time of transition when 
our legal institutions were taking that form and mould 
which they retained so long. In that reign the fissiparouB 
character of the Curia Begis can best be observed. A fissi- 
parous organism is one which has the capacity of throwing 
ofi or splitting into fragments, each of which begins an 
independent existence and development of its own. It has 
been well observed that it is useless to demand greater 
accuracy of treatment tlian the particular subject-matter 
will peimit, and it is idle to seek in the institutions of the 
eleventh century a specialization of function to which the 
period was a stranger. The men of 1066 were perhaps 
a few degrees better than savages, and probably a fair parallel 
to William’s Curia Begis was the court which surrounded 
his late Highness t&c Ameer Abdurrahman in Uabul. 

Such as it was, it did the chief work in the kingdom, and 
its members could be put to any duty for which they were 
deemed^t. The Curia first threw off a financial department, 
then judicial departments ; but still kept in its band adminis-* 
tration, war, policy, and a special supervision over the l^al 
departments and the royal prerogative of doing justice and 
settling the law, especially by its control of the writ ojKce. 
The name Curia Regis shortly acquired a purely judicial 
association, and the original or parent body was oalled the 
Council. Then entered a new representative body, with 


Expansion of the Comtaon Late, p. 64. 
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which daring Eklwatd’s reigu the Council for a time com- 
bined, under the name of Parliament. One result of this 
temporary fusion was, that when the time for separation 
came, the Council left its appellate functions behind it in 
<he hands of the House of Lords, and the name tf'arliament 
to the estates of the realm. 

But the Council still retained the extraordinary or residuary 
royal power of doing justice, which developed so strangely 
in the Star Cliamber and in Chancery. 

Meantime, though the Common Law Courts became more 
defined, the Exchequer Icsa tlian the other two, yet in this 
reign the line bctwocii the King’s Bench and Council is now 
and again blurred : the Common Law Courts wcie still 
subject to interference by Council, and, if we may trust 
a few cases, wore more affected bj the equitable practice 
of the Council than has been generally suspected. We 
must not allow prepossession to draw clear-eut distinctions, 
which the circumstances do not permit. It must be re- 
membered that the common law judges were members of the 
Council, and constantly sat with Council and Chancellor, and 
it is not surprising if they brought into the Common Law 
Courts some equitable atmosphere , 

’ In the second volume of the Year Books edited by Professor 
Maitland for the Selden Society (Y. 0 . 2 and 3 Kd. U.), two very 
nteiesting cases are given. In one, the detendant being sued on his 
bond for 100 marks, payable in^ case of non doiivery of a certain 
document on a certain day, pleaded that the plaintiff had ’suffered 
no damage, and that he had been and etill was ready to deliver. 
The Court inquired what equity would it be to give what was really 
a penalty, when the plaintiff had suffered no damage, and said the 
plaintiff might wait seven years for bis judgement (p. 58). In the 
other, something very like a ' perpetual injunction ’ is granted against 
oartain persons, restraining them from buying and selling outside the 
Prior of Coventry’s market on market days (p. 74). 

Professor Maitland told mo shortly before his lamented death that be 
found two oases of 1310 in which, after quashing a writ, the Chief 
Jnstioe of the C. B. had to go Into Chancery and explain why be did 
it, and th^ took pert in the tormolatioB of a better urrit. 
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Tht Qreat ComeU. 

There was, meantime, an important development pro- 
oeeding in the King’s Ck>imoil. The Counoil of wise men 
had, from the earliest Norman times, always been consulted 
by the kin^ in cases of difficulty. So in the case of Ahbot 
Qmufrid v. Abbot of Marmoutier, the defendant came over 
to try to subject the Abbot of Battle to his jurisdiction, 
and tried to approach the king privately ‘ per intemuntios 
sagaciter.’ The king, though much inclined to h£lp, thought 
that he had better say nothing finally, ‘ absque consilio.’ 
Before the Council the abbot alleged a gift from King 
William. The Council required to see the deed of gift. 
The abbot said that the king’s word was good enough. 
‘ No,’ said the Council, ‘ in so great a matter we must have 
either a charter or witnesses viva voce 

So also in the case of the widow and eldest son of Hugh 
Bigot in 1174. This was a claim to estates: both parties 
approached the king with money. The king, however, 
directed a hearing before the rails and barons^. So in 
the time of Henry II and Henry 111 any ordris or writs 
which were without precedent were made ‘ do consilio 
curiae.’ ’ 

But in the reign of Bdward I, a new body makes its 
appearance undci the name of the Parliament, and wo have 
the reeprd of the Parliament of 1305 published in the Bolls 
Series with an introduction by Professor Maitland This 
was in the thirty-third year of Edward T, in the month of 
February. It was a full Parliament : the three estates of 
the realm met the King and his Council, in all about six 
hundred men. There were thirty-three members of the 
King’s Council to whom, though not prelaies or barons, 
writs were sent, and others were summoned to advise the 

‘ PI. Aiig.-Nor., p. 122. ’ Ibid., p. 230. 

* Memoranda de ParUamento, 1305 . 
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kmg from tiwir apecial aoquaintMce with Scotch and Gascon 
aSaira. 

This aaaembly kept together for three weeka, and on the 
2l8t of March proclamation was made that the fbrchbiabopa, 
bishops, and other prelates, earls, barons, knights, citizens, 
and burgesses might go home, but they must be ready to 
come again, when wanted, ‘except the bishops, counts, 
barons, justices and others who are of the Council of our 
Lord the King.’ The Council, as Maitland says, was the 
‘ core and essence ’ of a Parliament. Those persons still 
remained who had business to transact, and Parliament 
remained in session till the 6th of April, on which day the 
‘ dominus Rex ’ was still ‘ in plono Parliamento 

It is very unccitain what the cumpusitiun of the King’s The toiu- 
Council was, but the thirty-three men who were not barons 
or earls, and wore summoned by name, included the Chan- Council, 
oellor of the Exchequer, the Justices of the two Benches, 
the Barons of the Exchequer, several ‘ itincrauts,’ and thirteen 
clerks of the Chancery. The Chancery was the great secre- 
tarial department, and did the king’s writing, foreign and 
domestic, the other important adminisKrative department 
being the Exchequer, over whic}\ the Chancery had a con- 
trol the extent of which wo do not know. These thirty- 
tliree men represented the legal, official, and administrative 
talent of the country. Professor Maitland has Compiled 
% list of names from a comparison of the signatures of those 
who, before and after the dismissal of the estates, witnessed 
the king’s charters. The names occur of Walter Langton, 

Bishop of Lichfield and Treasurer: Antony Beck, the great 
fighting Bishop of Durham ; John Halton, Bishop of Car- 
lisle ; and the Bishop of SaUsbuiy'. the Earls of Lincoln, 
Gloucester, Hereford, Wai wiok, and Carriok ; Henry Percy, 


‘ Men. de Parliamento, p. 293 (Bolls Series). 
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Hugh Deapenaer, and Robert GUfford; both joatioea vt the 
forests ; John of Brittany and Aymei de Valenoe, the king’s 
best generals. These men were all of them important 
officials 

This meeling of the Council was, at the least, a full 
meeting of the King’s Bench, the Common Bench, the 
Exchequer, the Chancery, the War Office, and the Wardens 
of the Marches. 

The business which was done in this Parliament was (1) the 
discussion of foreign affairs, Scotch and Gascon ; (2) legisla- 
tion ; (3) taxation ; (4) audience of petitions ; (5) judicial 
business, criminal and civil. 

With the first three topics we are not much concerned, nor 
is there much to note. With regard to legislation no statute 
appears at once on the statute roll, but there arc a few facts 
of a legislative character. There is an Ordinatio Forestae, 
merely a royal answer to a petition : there is an ordinance of 
inquests ‘ ordained by the king and his whole council.’ There 
is a curious entry ‘ de asportis religiosorum.’ ‘ Tiic king in 
full parliament, with full consent of the barons. &c., and 
others of the rcalm^ has ordained as follows ’ — and then comes 
a blank. The explanation given of this is that the papacy 
was vacant at that time, dnd it may have been desirable to 
keep the question dealt with in abeyance. In any case the 
ordinance was formally re-enacted two years later at Carlisle, 
and appears on the statute book. 

The ordinance of Trailbastons, i. e. clubmen, was also 

’ Doubtless the king was entitled to oall on any of his lieges to 
give him faithful counsel, a duty, when travelling was difficult, both 
onerous and inconvenient. As late as 10 Edw. 11, Henry de Beaumont, 
a baron, being summoned to a council and asked bis advice, disreapeot- 
fully declined to give it. The king angrily ordered him to leave the 
ooanidl. He did so, remarking that he would sooner be out than in. 
Par tiiis refusal and contumely be was committed to prison (Bot. Lit. 
Claus., 10 Edw. U, m. 5 d. Flao. Abb., p. 342). 
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paaaed, whereby the king appointed justices to inquire and 
hear and determine divers felonies and trespasses, and the 
commissions then issued K But this is not legislation 
properly so called, for the king always had large powers 
of issuing commissions. It was rather a greatfmeasure of 
police, for the purpose of dealing with vagabondage Of 
taxation there was apparently none, although the king was 
very poor. A petition from the justices of both benches 
and the borons of the Exchequer and the clerks, asking for 
their salaries, was met by the answer ‘Quod Thesaurarius 
et Barones solvant quando poterint ’ 

* See Palgrave, Pari. Wriln, i. 408. 

‘ It appears from the oommissions issued that many malefactors, 
perpetrating homicides, depredations, fires, and other wrongs, wandered 
about and were harboured, and that the king appointed certain persons 
his justioes to inquire who are these malefactors and their confede- 
rates, and who for gifts make a compact with malefactors and dis- 
turbers of the peace, and lure them to beat, wound, and ill-treat many 
in fairs, markets, and othei places ; fiom enmity also, because they 
spoke the truth on assizes and inquisitions of felony. Persons charged 
with the above transgressions shall bo proceeded against, though no 
one prosecutes, and if convicted be sent to gaol. 

These rufihans were called Trailbastona. So Peter Langtoft’s Chronicle 
says : 

Traylbastons sunt nomez de cel retenaunce 
Bn fayree et marohez se proferent fere oovenaunce 
Pur tres sous on iiii, ou pur laValiaunce 
Batre un prodbomme ke unk fist nusaunce 
A 0018 cristiene. 

Si homme countrodye a nul de I’aliaunce 

. « . « . 

Batut seia been. 

‘This company are called Trailbastons. they offer to make oon- 
ventions at fairs and markets tor three or four pence, or merely to 
show their courage to beat a good man, who never did hurt to any 
Christian body. ... If a man contradict any one of the alliance ... he 
shall be well beaten.’ 

These associations bear a likeness to the so-called ‘ Hooligans ’ of 
to-day, whose attentive co-operation in matters of personal enmity can, 
I am informed, be secured for a not unreasonable tee. 

The oommissionets hod large powers, and incurred considerable 
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The AudieiKte ot Petitiom Umohee tis more aeariy. The 
giester part of the roll is taken up with entries on (Ais 
subject. The petition, which is addressed to ‘ our lord the 
king,’ or to ‘ our lord the king and his council,’ not, it will 
be observe^ to ‘parliament,’ is on a small slip of parchment, 
with the answer endorsed on the back. 

The method of dealing with these petitions was as follows. 
In the eighth year of ildward I the multitude of petitions 
was a great hindrance to business. They were, therefore, to 
be sorted and only those of great importance were to come 
before the king. In the twenty-first year of Edward I, 1293, 
these petitions were sent to Receivers, who wore to examine 
and put them into five bundles ; (1) for the Chancery, (2) for 
the Exchequer, (3) for the estates, (4) for the King and 


onpopolarity. The oommisaion of 1305 for the west and south-west of 
England was addressed to Martyn, SpigumcU, de Knovill, de Bellafago, 
and de la Hyde. A oontemporary ballad thus spoahs of the four : 

‘ Ly Martyn et ly Knoville sunt gent de piate 
E prient pur les povres, qu’il eyent 8aaTet<\ 

Spigumel e Belhour sunt gent do oruolt^ 

Si il fuisent cn ma baylie ne serreynt retomee.’ 

The ballad, as transluted by Lockhart, proceeds through tweuty-ioai 
stanzas of complaint ; 

‘ Sir, if my boy offend me how, and I my hand but lift 
To teach him by a oufi or two what ’s govemaunoe and thrift. 
This rascal vile Iiis bill doth file, attaches me of wrong, 

Forsooth find bail or lie in gaol, and rot the rogues among.’ 

Of the two cruel justices it says ; 

* I’d teach them well this noble game of trailbaston to know. 

On every chine I’d stamp the same, and every nape also ; 

On every inch in all their frame I’d make my cudgel go. 

To lop their tonguee I’d think no shame, nor yet their lips to sew.’ 
If these were the methods of the Trailbastons, some inhibitory pro- 
oesB seems to have been desirable. These commissions issued at in- 
terrals till the middle of the reign of Richard II, when they ceased. 
The above extracts are from Wright’s Political Songs. Mr. Lockhart’s 
tcanalaiion was published in IS28, in Thr Bijou, See also Foss., iii. 
30 sq. 
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CoitDoil, (5) tihoee vhiob had been abeady answered*. In 
1308 the reoord shows that the king appointed three com- 
ntitteea to deal with Gaaoon, Sootch, and Lidi petitiom, but 
there is no trace of any committee for England. In 1315 three 
committees were in existence, one for England, rtie for Gas- 
cony and the Isles, a third for Ireland and Scotland. The 
English committee was composed of throe bishops, two barons, 
a justice, a baron of the Exchequer, and a clerk of the Chan- 
cery. Somp petitions from iheir importance were reserved 
for the king or the whole council. This is indicated by the 
words ‘ coram rege ’ or ‘ coram consilio,’ preceding the answer 
and in a difierent handwriting. A clerk, having enrolled the 
petition in the Parliament Boll, scut the original off to 
Chancery. There the chancellor sealed a writ or a charter, 
finding his authority in the endorsement on the petition. 
The endorsement was the order. 


These petitions are not presented to Parliament but ot What is 
^ ^ a ParUa- 

a Parliament. A Parliament, says Professor Maitland, was ^ 

rather an act than a body of persons at this time, and was, 

as yet, any meeting of the council that had been summoned 

for general purposes ; the term was not yet appropriated to 

colloquies of the king with the estates ot’. the realm, much 

less to the assembly' of the estates. The petitions were not 

for anything like legislation, but for things which the king 

could legally grant either in justice or in grace. The 

answers were mainly remissions of the questions to those 

persons or courts which had t>roper cognizance of such things. 


This is not mere waste of time. If A desires to bring Ftoeeduie 
an action against his neighbour, he must go to the clerks 
in Chancery, and if it is an ordinary case, a writ de curau — 

‘ of course ’ — will be issued, presumably on payment of a fee. 


' So in the Bolls of Parliaiaent we find endorsements snob as : 

‘ Eat ooram Instio’ de Banco.’ 

J Veniat Canoellariam at fiat n quod graciose fieri potuit.’ 
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Siould the msttw be ninuo^, the Chancer will do notidng 
without s wsmat from the King or GounoO, and the war- 
rant is noted at the foot of the writ So if ri wants relief 
from the Exchequer he goes to the Gounoil for an endorse- 
ment on C^is petition. He takes that to the Chancery, 
and gets a writ there ; that goes to the Exchequer, where 
after it has been enrolled in each ofSce, the treasurer and 
barons will begin to consider whether relief is proper 
or not. 


Apparently sometimes the petitioner is required to ap- 
pear and support his petition, and failing that it may be 
dismissed. Sometimes a knight of the shire presents the 
petition of his constituency and supports it, for such peti- 
tions come from the shires, and also from religious houses, 
universitieB and boroughs. So too the assembled ‘good 
men ’ petition the king. All these petitions are jumbled up 
together, for between the petitions of Boland of Oakstead and 
the citizens of Lincoln we find the ‘ poor men of Enj^and, 
complaining that juries are corrupted by the rich, and that 
eccleriastical judges meddle with temporal suits. To this 
the king answers that tlie ordinary process is sufficient, the 
corrupt jury max.be attainted, the ecclesiastical judges may 
be prohibited 


DiStnn- 

tiationiD 

PetitaoDS. 


Tlte Com- 
mons as 
yet not 
impor- 
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Later we perceive a diffeienco. Petitions by ‘ the com- 
munity of the land ' will be inroUed with the royal answer ; 
petitions to either House will also be inroUed. if the assent of 
the King and both Houses has been given. Ordinary peti- 
tions to the King and the Council will not be inroUed, i.e. 
petitions of those who have grievances. The business which 
we find the Commons doing was dealing with two petitions, 
which were refused, and joining in the statute de euportu 
reUgiosorum, which was temporarily hung up. This was not 
important activity, but no doubt they were useful as cheok- 

' Mem. de Pari., No. 2fil, p. 168. * Ibid., No. 472, p. 306. 
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ing tibe official rep(»etB <A wb«t was going on throughout the 
ooimixy, and indeed the writ of summons caOs them ‘ in 
order that they may do what shall be ordained.’ 

The judioial business of the session was scanty.^ Nicholas Judicial 

Segrave is tried for treason. He confesses. Edward asks 

the Council what punishment should be awarded, and the ®“g *•* 

^ Oolxiioil is 

answer is ‘ Death ’ ; but the king is content if he finds seven p^rija- 

manucaptors to undertake that he shall come up when u»nt. 
called on. It is said that the Council discussed this matter 
for three days. The citizens of Salisbury resist a taUage 
imposed by a bishop under a charter of Henry 111. They 
are summoned. They send four ropresontatives, among 
them their two members. They plead. There is a dis- 
cussion before the King and the Council. Judgement goes 
against thorn. In St. Amand's case certain great people 
undertake before the Council to produce the defendant 
before the king, when called on. Then there are proceed- 
ings in the King’s Bench, from which we infer that there 
was a close connexion, at that period, between the Council 
and the King’s Bench. 

The real point of interest and difficulty is, as Professor The rise 
Maitland say.s, the question as to what the jurisdictional 
competence of the Council was at the time, and the relation Coin^f 
in matters of Judicature between Council and the nascent ment. 
House of Lords. Every High Court must have a se|)arate 
set of Bolls. Leaving out^ of sight the Chancery, the 
PTxchequer, and the Itinerants, wo may say that Henry III 
had two courts, the Bench with the ‘ de banco rolls,’ and 
the King’s Court with the ‘coram rege rolls.’ This last 
follows the king about, and for ordinary purposes consists 
of professional justices, but on occasion it could be re- 
inforced by the king’s councillors, barons, and carls. This 
body was superior to ‘ the Bench,’ for ‘ error ’ lay to it from 
‘the Bench.’ But a new sot of Bolls begins to appear, 

a 
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not purely for pleM, for m fiiid thofc petitioiis end other 
things are on it. The court which is to be above the 
King’s Bench is being evolved, axui its Boils are Uie Pariia- 
ment Bolls. For a time it is hardly distinguishable from 
the King^ Bench. It was really an a£Eorced form of the 
King’s Bench, and this is made certain by our finding that 
a plea might be adjourned from a Parliament to the King’s 
Bench, or vice versa, without breach of continuity. 

Thus two tribunals became three : Bracton knows two 
Fleta knows three - : ‘ justices resident at the bench ’ ; ‘ jus* 
tices who fill the king’s own place ’ ; and anotlter, ‘ habet 
enim rex curiam suam in consilio suo in parliamentis suis, 
praesentibus praelatis, comitibus, baronibus, proceribus, et 
aliis viris peritis ubi terminatae sunt dubitationes iudiciorum 
et novis iniuriis emersis nova uonstituuntur remedia, et uni- 
cuique iostitia, prout meruit, retribuetur ibidem.’ 

It is useless to ask if this is Council or House of Lords. 
It is the King in Council ; it is the King in Parliament, for 
its sessions arc parliaments. 

^eKing The future settled that the highest court of ordinary 
jurisdiction shoijld be the King in Parliament ; that this 
^King should mean the House of Lords and sliould be mainly 
^ ^ U court of error ; and tHat the King in Council should dis- 
pense cxtraordinaiy justice, both civil and criminal, on a large 
scale. , Whether the clastic and extraordinary nature of the 
Council jurisdiction was cause or eScct, it is noticeable that 
the Parliament kept a proper Latin pica roll and the 
Council kept none, and this was alleged as a ground of 
oomplaint against the Star Chamber by the Act which 
abolished it^. 

Long ago the Parliament Boll left the custody of the 
Council to bccomo the record of the estates of the realm, 

• p.8a 




16 Car. I, o. 10. 
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and thoaa who oaed to be official memben of tisB Coonoil, 

Buoh as tile judges, and who are still summoned to Pu> 

Uament without being peera of the realm, attend as ‘mere 
assistants * without a vote, and th^ must not speak unless 
asked. 

But at this moment this third great court partook of the 
nature of House of Lords, Council, and King’s Bench. It 
was an afiorced form of the King’s Bench, yet superior to it ; 
it was sometimes a court of first instance, though why is a 
matter of speculation in each particular case. It was con- 
sulted when new remedies were required by the Chancellor, 
and if the passage in Flcta means anything, its jurisdiction 
was what wo should call equitable, foreshadowing the jurisdic- 
tion of the Council’s important legal official, the Chancellor. 

The period is important and interesting, for the moment Porlio- 
when petitions divide into those which are entered on the 
Parliament Roll, and those which are not, is the moment hegiii to 
when the functions of Parliament and Council begin to***™**" 
difierentiato themselves ; the King in Parliament is the 
Legislature, the King in Council is the Executive and the 
depositary of extraordinary royal justice. 



CHAPTER XI 


THE COURTS OF C03IM0N LAW 

As in the reign of Edward 1 the administration of the 
common law took the shape which it kept till the Judicature 
Act of 1873, it will be convenient briefly to sketch the 
functiom and foi tunes of the superior coui'ts. 

The Curia Regis now broke up into three bodies. It 
had been separated into distmet tribunals doing a distinct 
work for some little time. With the Exchequer attending 
to the revenue, and the Common Picas or Common Bench 
sitting ‘ in a certain place,’ the process of disintegration had 
commenced. In Henry Hi’s time a further step had been 
taken. The great line of Justiciars who presided over the 
kingdom in the king's absence came to an end, and Robert 
Bruce was appointed ‘ capitaJis iusticiarius ad placita ooram 
rege tenenda’ on March 8, 1268. Ho does not appear to 
have acted in Edward I’s reign, and in 1273-4 Ralph de 
Hengham was appointed Chief Justice of the King’s Bench, 
Roger de Seaton Chief Justice of the Common Pleas, in 
Bucoession to Gilbert do Preston, the king allowing them 
a salary of only sixty marks a year, but ‘ adding a small 
pittance to purchase robes, and stimulating their industry by 
fees on the causes they tried.’ 
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The Court of the King’s Bench traveUed abont the country. The 
and the Chief Justice Hengbam was stationed from time to 
time at Winchester, Gloucester, York, and other places. The 
king went abroad to Aquitaine, and stayed there over three 
years, and on returning in 1289 found that his rilw judges 
had been misconducting themselves. It was alleged that 
the Lord Chief Justice had not only taken bribes himself, 
but had connived at his brother judges doing the same. The 
king thereupon without inquiry threw them all into prison. 

The charges having been investigated by a commission 
appointed by the king, they were all, except two, found 
guilty, dismissed, and heavily fined, and their successors were 
required to swear upon entering office ‘ that they would take 
no bribe, nor money, nor gift of any kind from such persons 
as had suits depending before them, — except a breakfast t, 
which they might accept provided there was no excess.’ 

The businesB of the King’s Bench was to correct all crimes 
and misdemeanours that amounted to a breach of the peace, 
the king being then plaintiff, for such were in derogation of 
the (ura regalia ; and to take cognizance of everything not 
parcelled out to the other courts. It also had superinten- 
dence of the other courts by way of appeal : thus ‘ error ’ lay 
from the Common Pleas to the King’s Bench. It could 
always be directed to accompany the king ; the style of the 
court was ‘ coram ipso rege,’ and its records were caUed 
‘ coram rege rolls.’ The Chi^f Justice was a.ssisted three 
puisne judges, and they formed the staff of the King’s Bench. 

Its writs were returnable, not at Westminster, like the writs 
in the Common Bench, but ‘ before the king, wherever he 
should then be in England.’ 

The period when the King’s Bench became free of the 
obligation to follow the king is suggested by Coke® to be 

’ Rapm, iii. 24S ; and see a similar oath required from the judges. 

Rot. ClasH., 1 Edw. II, m. 19. ' 10 Co. Rep. 73. b. 
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fbe ttUga of Bdwanl III. This king is never Teoofded to 
hsve nt persimaUy in court, and it was at the end of his 
reign or the beginning the next, that the King’s Bench 
seems to have disengaged itself as a court from the Council 
In more Sntimate relation to the king was the Court of 
the Steward and Marshal, which had a strictly limited juris- 
diction within the ‘verge,’ i.e. a twelve-mile radius from 
wherever the king was locking, and so followed the court. 
The Steward was the deputy within the verge of the Chief 
Justice of the King’s Bench in his absence, and the Marshid 
hod the custody of the prisoners of the King’s Bench. Over- 
shadowed by the Court of King’s Bench, and limited in its 
scope, it did not flourish, and Charles I created a Palace 
Court, held before the Steward and Marshal, with jurisdiction 
over all personal actions within twelve miles of Whitehall. 
I%i8 court, however, enjoyed little reputation and died an 
ignominious death in 1849. 

The Court of Common Bench or Common Pleas decided 
controversies between subject and subject, and its records 
were called the ‘ De Banco Rolls.’ Though the establishment 
of this court in ' a certain place ’ relieved litigants from 
the expense of travelling in the train of the king, yet they 
had to attend the c.ourt wherever it was sitting. But by 
the Statute of Westminster II litigants ^ were permitted to 
prosecute and defend their suits by attorney. 

The* Exchequer as a departmental office had a separate 
existence as early as Henry II. In time it became a revenife 
department, and a court of justice. Its proper business, 
the due collection of king’s debts, necessarily involved the 
determination of legal questions of great importanoe, in 
which the king was plaintiff in respect of bis turn fiscaUa, 

' No separate records ot' Council proceedings are known before 
1386, Before that date Council prooeedingB are often entered on 
the K. B. rolls. Pike, Hilary of the Bouse of Lords, p. 46. 

‘ 13 Ed. I. c. 10, 
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and atarted the Baeheqpiec cm ita oaieer as a general oonrt 
jnetioe; whOe its intiniate connexion with King and 
Connoil aa an executive department expliuns why it did 
not adminieter the pure common law, but a mixture of 
common law and equity which was known aa tie ‘ course 
of the Exchequer.’ The character of the Exchequer work, 
which was essentially administrative, for long prevented the 
court from ranking aa a law court with the King’s 
Bmich and the Common Bench. The Chief Baron was aa 
a rule a lawyer, and indeed in the reign of Henry IV, 
Henry V, Henry VI, and Henry VII waa also Chief Justice 
of the Common Fleas ; but the other barons were revenue 
officials, treasury men, and unlike the justices were not 
summoned to Parliament. It was not till 1679 that the 
Barons of the Exchequer were placed on an equality with 
the other judges *. 

In time the Exchequer developed, in addition to its purely 
revenue side, a common law side and an equity side. The 
common law court was held beforo the treasurer and 
the barons, and sat for the benefit of the king’s debtors, 
and here the proceedings on the writ of Qaominus were 
beard. In this court the king could call tor payment from 
his debtor’s debtor, and from the debtor of that debtor, 
and so on indefinitely. 

The equity side, formed by the Lord Treasurer, the 
Chancellor of the Exchequer, and the barons, caded the 
'king’s debtors to account by a bill filed by the Attorney- 
General, and used the subpoena. The equitable jurisdiction 
was taken away in 1842, when two new Vice-Chancellors 
were appointed to do the work so liberated. This did not, 
however, affect the jurisdiction of the Exchequer in revenue 
cases, where law and equity had always been concurrently 
administered 

’ Fom. Judges, V. 409-10. 


A.-O. V. Balling, 15 M. ft W. 087. 
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The Sinit’s Beach and Ezobeqoer had propeiiy no jnria- 
dictwai ovw purely civil oases, which were Che province of 
the Common Pleas. But when these two courts became 
stationary in London, they commenced to poach on this well- 
stocked p^serve, — ‘ boni iudicis est ampliare iurisdictionem,' 
and virtue was suitably rewarded by court fees. 

The Exchequer employed the writ of Qvominua, in which 
the pluntifi, who desired his case tried in the .Exchequer, 
suggested that he was the king’s debtor, and that the de- 
fendant had done him an injury, ‘ quominus suificiens existit ’ 
to pay the king his debt. The allegation of a king’s debt 
was a mere fiction, but it was not allowed to be contradicted ; 
and it was held that this circumstance mode the action 
a revenue matter, properly cognizable in the Exchequer. 
This writ was a capias, and on it the defendant could be 
arrested and brought into the Exchequer. Tlie writ was as 
follows ; — 

‘George II, by the grace of God. of Great Britain, 
France, and Ireland, King, Defender of the Faith, and 
so forth, to the Sheriff of Berkshire greeting. We 
command >rau that you omit not by reason of any 
liberty of your county, but that you enter the same, 
and take Charles Long, late of Burford of the county 
of Oxford, gentleman, wheresoever he shall be found in 
your bailiwick, and him safely keep so that you may 
have his body before the barons of our Exchequer at. 
Westminster on the morrow as hereby directed, to 
answer WiUiam Burton our debtor of a plea that he 
render to him £200 which he owes him and unjustly 
detains, whereby he is the less able to satisfy us the 
debts which he owes us at our said Exchequer, as he 
saith he can reasonably show that the same he ought 
to render : and have you there this writ. Witness, 
Sir Thomas^ Parker, Knight, at Westminster, the 
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sixtii day of May in the twenty-eighth year of onr 
reign.’ 

To which the eherifi makes a return : ‘ By virtue of 
this writ to me directed I have taken the body of the 
within named Charles Long, which I have reJSdy before 
the barons within written, according as within it is 
commanded me.’ 

The King’s Bench employed the writ of LatitcU. The 
Court of King’s Bench had an original jurisdiction in tres- 
passes ‘ vi et armis,’ committed in Middlesex or in whatever 
county the court hapx>cned to sit, such trespasses being 
considered to he of a criminal nature and to demand a speedy 
remedy. The plaintifF therefore, who desired to bring a civil 
action, say for debt, in the King's Bench, took out a bill of 
Middlesex (so called because the court normally sat in that 
county), alleging in it trespass ‘ vi et armis.’ In it, the sheriff 
of Middlesex was directed to take the defendant and to have 
him before our lord the king at Westminster to answer. 

If the defendant liA’cd in Middlesex, the sheriff pro- 
duced him in court ; were the defendant living in Berkshire, 
the sheriff made the return ‘ Non est inventus,’ and then 
issued the wTit of Latitat addressed to the sheriff of Berk- 
shire, reciting the bill of MiddlC'jex and the proceedings 
thereon, and that it is testifiod that the defendant ‘ latitat 
et discurrit ' in Berkshire, and commanding the sheriff to 
liave his body in court on 4ho day of the return. Even- 
tually when the defendant lived out of Middlesex, the bill 
of Middlesex and the sheriff’s return were taken for granted, 
and the action began with the Latitat. 

Onoe the defendant was in the custody of the Marshal 
he was considered to be before the court for all purposes, 
and could be proceeded against by bill for the debt, without 
taking out an original writ, as was the proper course on 
such a.oause of action. 
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1b the thae of Henry VI it was oonaideied moiigh that 
tite defendant shonld appear or give bail, and ootual ouetody 
was not required ; and oltimately it was held that a record 
on the court roll that the defendant had given bail was 
evidence ^ough of custody. 

If the defendant did not appear, the plaintiff was per- 
mitted to enter an appearance for him, and to give sureties 
for his appearance, the names of these sureties being John 
Doe and Richard Roe. This was duly record^, and was 
sufficient evidence of custody to give the court jurisdiction. 
This performance was known as giving ‘common bail.’ If, 
however, it was desired that the bail sliould be not fictitious 
but substantial, the defendant was required to put in ‘ special 
bail,’ and in default was kept under arrest. Tins opened 
the door for abuse of process, and many complaints arosn 
that persons were arrested on these Bills and Latitats, which 
did not express any particular cause of action, and although 
there was little or no such cause, were kept long in prison 
for want of bail, bonds with sureties having been demanded 
in such great sums that few dared to be security to the 
amount. Accordingly the Statule 13 Car 11, st. 2, c. 2, 
provided that the true cause of a^^-tiou should be expressed 
in the writ, else tbe person arrested should be bailed and 
no security for appearance should be taken in a greater sum 
than £40. To meet this difficulty the King’s Bench added 
an ‘ ac etiam ’ clause to the usual complaint ; thus if tbe 
plaintiff wished to sue the defendant for debt he alleged 
first of all the trespass ‘vi et armis,’ and then added the 
‘ oc eliam ’ clause, in which the debt was mentioned as 
though it was subsidiary to the fictitious claim. 

‘Middlesex to wit: — The sheriff is commanded that 
he take Charles Long, late of Burford in the county 
of Oxford, if he may be found in his bailiwick, and him 
safely keep so that he may have his body before the 
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knd the king at Weetminster on Wednesday next alter 
ffitera days of Easter to answer William Burton, gentle> 
man, of a plea of trespass (and also to a bill of the siud 
William against the aforesaid Charles for £2^ of debt, 
according to the justice of the said court of the said 
lord the king, before the king himself to be exhibited), 
and that he have there then this precept.’ 

The return : ‘ The within named Charles Long 

is not found within my bailiwick.’ 

‘ Gooige II, by the grace of God. the Lord of Britain, Die writ 
Prance, and Ireland, the King, Defender of the Faith, *** ^*^***’ 
and so forth, to the Sheriff of Berkshire greeting. 

Whereas we lately commanded our sheriff of Middlesex 
that he should take Charles l^ng, late of Burford in 
the county of Oxfordshire, if he might bo found in his 
bailiwick, and him safely keep so that he might bo 
before us at Westminster, at a certain day now passed, 
to answer unto William Burton, gentleman, of a plea of 
trespass (and also to a bill of the said William against 
the aforesaid Charles for £200 of debt, according to 
the custom of our court, before us to be ^exhibited), and 
our said sberiff of Middlesex at that day returned to us 
that the aforesaid Charles was’not found in his bailiwick, 
whereupon on behalf of the aforesaid William in our 
court before us, it is sufficiently attested tliat the afore- 
said Charles lurks and runs about in your county, 
therefore we command you that you take him, if he 
may be found in your bailiwick, and him safely keep 
so that you may have his body before us at Westminster 
on Tuesday next after five weeks of Easter, to answer to 
the aforesaid William of the plea (and bill) aforesaid 
and have you there then this writ. Witness,’ &c. 

On which there comes the sheriff’s return : * By virtue 
of this writ to me directed 1 have taken the body of the 
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vitiiin OAHied Charlea Long vUch I have ready at <^e 
day and place witliin contained according as by this 
writ it is commanded me.’ 

Tbns, tl^cae two courts obtained a jurisdiction coextensive 
with that of the Common Pleas in personal actions. 

UnUonU' This state of things lasted till 1832, when the Uniformity 
of Process Act, 2 WiU. IV, c. 39, abolished this variety and 
multiplicity of process, but recognized and ‘confirmed the 
co-ordinate jurisdiction. 

The King's Bench presided over the administration of the 
criminal law. There was and is no oifence not triable there, 
its super- It superintended the other tribunals, employing the writs of 
mandamus, prohibition, certiorari, and error. 

^^bods. writs of Mandamus and Prohibition issued, and issue 

still, when either justice is delayed by an inferior court that 
has proper cognizance, or such inferior court takes upon itself 
to examine a cause and decide the merits without legal 
authority. In the first case a writ of Mandamus is issued. 
This is a preiogative writ flowing from the king himself, 
sitting in the Court of the King's Bench, superintending the 
police, and pr“gerving the peace of the country It issued 
from the King’s Bench, and was a command directing any 
person, corporation, or ififerior court of judicature in the 
king’s dominions to do some particutar thing thcrem specified 
appertaining to its office or duty, which the Court of Khaig’s 
Bench supposed to be consonant to right and justice, w^te, 
the performance of the duty sought to be enforced could 
not be compelled by action. An order nisi issued in order 
to give the other side an opportunity of showing cause why 
a mandamus should not issue. There was a similar writ 
‘procedendo ad iudieium,’ which issued from Chancery, for 
delay in giving judgement returnable in the King’s Bench 
or the Common Pleas. It did not direct any particular 

' Per Lord Mansfield, R. v. Barker, 1 W. Bl., 352. 
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judgement to be given, for on errooeouB judgement may be 
eet aside on appeal, but some judgement must be given 
without further hesitation. Disobedience was punished by 
attachment, and committal for contempt. 

Edward, by the grace of God, &c. to . . of . . greeting. The writ 
Whereas by . . (recite act of Parliament, Ac.) and 
whereas we have been given to understand, and are 
informed sn the King’s Bench Division of the High 
Court of Justice before us that . . (insert averments) 
and you the said . . were then and there required by . . 

(insert demands) but that you the said . . well knowing 
the premises, but not legarding your duty in that behalf, 
neglected and refused to . . Ac., we . . do command you 
. . firmly enjoining you that you, Ac. 

A ‘ prerogative ’ writ is one which docs not issue like others 
of strict right, but at the discretion of the sovereign acting 
through that court in whicii he is supposed to be present, 
and only issues from the King’s Bench Division ^ 

In the second case the writ of Prohibition was employed. The writ 
This was a prerogative writ which issued out of the 
Bench properly, but also for the furtherance of justice in 
some cases out of Chancery, Common Pleas or Exchequer, 
being returnable only in the King’T Bench or Common Pleas 
(now the King’s Bench Division), and was directed to the 
judge and parties of a suit in any inferior Court, com- 
manding them to cease trom* the prosecution thereof, on 
Urc suggestion that cither the cause originally or some 
collateral matter arising therein did not belong to that 
jurisdiction, but to the cognizance of some other court. 

Since the Judicature Acts an appeal lies from every order 
of the High Court of Justice to the Court of Appeal, and 
thence to the House of Lords, but till then the only method 
of questioning the propriety of a prohibition was by the 

* Fw^Uaniity J., B. v. LimAoume, dec. By, Co., 22 Q. B. D. 480, 
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teoe ot a wrib of Coosoltatioa under tiie Stafeatom de Ocm- 
Bultatione 24 Ed. 1, for it was held that in such a case a writ 
of error did not lie either to the Ezohequer Chamber > or to 
tile House of Lords 

If the judge to whom the prohibition went thought it ill 
founded, he consulted with the king’s justices, and if it 
appeared to the court that it ought not to have issued, a 
‘ consultation ' was awarded, signifying to the inferior court 
that it might lawfully proceed. r 

‘ Rex, &c. iudicibus ecclesiasticis salutem. Prohibeo 
vobia ne teneatis placitum in curia christianitatis quod 
est inter M. ct K. de laico feodo prcdicti B. unde ipse 
queritur quod M cum tralut in placitum in curia 
christianitatis coram vobis, quia placitum illud spectat 
ad coronam et dignitatem meam.’ 

‘Dilecto in Christo tali. Inspcctis litteris vestris, 
quas nobis transmisistis et plenius intellectis (sine 
praeiudicio melioris sententiao) consul tationi vestrac 
duximus rospondenduni, quod si res ita so habet sicut 
in consultatione vostia exposuistis videtur nobis quod 
in causa ista bene potestis procedeic non obstante regia 
prohibitione.’ 

If the judges did notMbey they were summoned to the 
King’s Court to answer, 

rBex viceoomiti salutem. Pi'ohibo iudicibus — ne te- 
neant placitum . . . Et summone per bonos summoni; 
tores ipsos iudices quod sint coram me vei iustitiis meis 
ostensuri quare placitum illud tenuerunt,’ &c. Gian., 
Lib. 4, cc. 13-14. 

The modern form is as follows : — 

‘ Edward, by the grace of God, &c. to [Qte heepera of 


’ free v. Burgoyne, u B. & C. 766, 

’ Biahop of 8t, David y. Luey, 1 Lord Baym. 539. 
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Owr peace and Our jtulieea aetigned to hear amd deUnUne 
divere arimee, treapaaaea, and other offences eommitled 
unthin Our County of .. .] greeting. 

Whereas We have been given to understand that you 
the said [jualicee have ordered an appeal hy A. B. against 
etc.]. And that the said . . has no jurisdiction to hear 
and determine the said . . by reason that [here slate 
fact showing want of juriadidion]. 

Wo therefore hereby prohibit you from further pro- 
ceeding in the said . . 

Witness, &c. 

‘ Thus careful has the law been in compelling the inferior 
courts to do ample and speedy justice : in preventing them 
from transgressing their due bounds, and in allowing them 
the undistrubed cognizance of such causes as by right founded 
on the usage of the Kingdom or an .\ct of Parliament do 
properly belong to their jurisdiction.! 

The writ of Certioraii issues to judges or officers of inferior writ of 
jurisdictions from the King’s Bench (now * the King’s Bench 
Division of the High Court), to certify or send proceedings 
before them into the King’s Bench Division, ’-'..Sther for the 
purpose of examining into the legality of such proceedings, 
or for giving fuller or more satisfactory cfiect to them than 
could bo done by the court below. It also issues from the 
House of Lords, on motion there, for removing thither an 
jndictment for felony found by a grand jury against a Peer®. 

It oan also bo used for I’emovii^ indictments found at 
Quarter Sessions in London, Westminster, Southwark, 
Middlesex, Essex, Kent, and Surrey, into the Central 
Criminal Court, and for removing indictments from any 
Court of Session Assize (including the Central Criminal 

' Bl., Comm., iii. 114. ' Judicature Act, 1873, § 34. 

' Trial of Earl Bussell. Before toe King in Pailiament, 1901, 

A. a 440. 
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Ooort), Oyer and Teminer, s gaql A^veiy, or any otJiar 
court, into the King’s Bench Division on the Grown side. 
The Crown can demand this writ of absolute right, the 
subject ^btains it at the discretion of the court. The 
grounds on which it is granted are that a fair and impartial 
trial cannot be had in the court below, that questions of law 
of unusual difficulty may arise, or that a special jury may 
be required for a satisfactory trial. 

‘ Edward, by the grace of God, &c. to Uur justices 
of Oyer and Terminer in and for Our County of Oxford, 
and to oveiy of them greeting ; Wc being willing for 
certain leasous that all and singular indictments of what- 
soever felonies [or misdemeanours] whereof A. B. is or 
may be before you indicted (as is said) be determined 
before us in the King's Bench Division of our High 
Court of Justice, and not elsewhere, do command you, 
and every of you, that you or any of you do forthwith 
send under your seals, or the seal of one of you, before 
us in Our said Com't at the Royal Courts of Justice, 
London, all and singular tJic said indictments, nitti all 
Uiingi. (g^ching the same In whatsoever name the said 
A. B. may be called thciciii. togctiier with this Our 
Writ, that Wc may cause luitiicr to be done thereon 
what of right and according to the law' and custom of 
England We shall see fit to be done.’ 

‘Witness,’ &o. 

The writ. The ‘ writ of error ’ issued either on the suggestion of some 
fact which affected the validity of the action, as for instance, 
that the unsuccessful party was an infant and appeared by 
attorney, or on some error in point of law, apparent on the 
face of tbc proceedings ; or in other words, error on the 
record. Errors in law from the Common Pleas were taken 
to the King’s Bench till 1830. 
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The Exchequer declined in 11 Ed. m to send their record ^toCoort 
to the King’s Bench on the ground that the Exchequer had 
always amended its own error with some outside assistance. 

This position they maintamed, but they failed to prove their Soaoo.). 
.independence of the Curia Regis. By the 31 Ed. ul, st. 1, 

0 . 12, the Lord Chancellor and the Lord Treasurer, asso- 
ciating with themselves judges and other learned persons, 
were directed, on complaint of error in the Exchequer, to 
call before them the Barons of the Exchequer with the record, 
and amend the error, if any. The Chancellor and Treasurer 
were the tribunal, the others being merely assistants. This 
was the first court of Exchequer Chamber. By the 27 Eliz., 
c. 8, a second court of judges of the Common Pleas and of 
the Exchequer was formed to review certain judgements in 
the King’s Bench, other judgements going direct to the 
House of Lords ; and by the 11 Geo. IV, 1 Will. IV, c. 70, 
writs of error upon any judgemenv given by the King’s 
Bench, the Common Pleas, or the Exchequer shall be only 
returnable in the Court of Exchequer Chamber, before the 
judges of the other two couits From that couit appeal 
lay to the House of Lords, which represents the old Curia 
Regis. 

The Common Law Procedure Act, 1852, abolished the 
writ of error in actions in the Superior Courts and a ‘ memo- 
randum in error ’ was substituted ; that again was abolished 
by the rules under the Judicature Acts^, and an appeal in 
4;he full sense provided instead. 

The writ of error in criminal cases ^ lasted till 1907, when Writ of 
it was abolished by the Criminal Appeal Act It was an 
appeal of a limited character, and went to the Court of Appeal oases. 

‘ O. 58. 

* For the history of the writ of error in oriminal oases, see Lord 
Mansfield’s judgemmt in WiUeea' cose (4 Burr. 2650). 

■ 7 Ed. VII, e. 23, infra p. 1S8. 

U 
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•ad titonoe to tihe House of Loids, a« in the oaae of Oatiro v. 
!ne Queen 

The At the present day the judge who goes on oironit sits 

under th^ commissions: (1) the Oonunission of GmienJ 

NinPiiaB. Gaol Delivery, in virtue of which he clears the gaol of all 
persons awaiting trial ; (2) the Commission of Oyer and 
Terminer, in virtue of which he tries those oriminal oases 
in which the grand jury have found a true bill ; (3) the 
Commission of Assize, wliich is a survival of tbe old com- 
mission empowering the judge to take the verdict of that 
special sort of jury called an Assize, which was summoned 
for the trial of certain issues (vide supra), and to which, 
by Stat. West. II, c. 30, was annexed the power to hear 
other cases ‘ at Nisi Priua.’ Before the Nisi Prius writ was 
invented, if the plaintifi had an action in Oxfordshire, he 
had to come up to London to try it, and bring his wit- 
nesses, the sheriff of the county being directed by a writ of 
venire facias to bring up an Oxfordshire jury ; after the 
Statute empowered the judges of Assize to tiy other issues 
in the counties, the writ was altered, and the sheriff was 
directed tp bring up the twelve lawful men from Oxford 
to tty the Oxfordshire case in London, unless before the date 
specified the justices of tlie king had come into that county, 
‘ nisi prius ad partes illos vencrint,’ in which case the justices 
tried the cause in Oxford, and spared everybody the trouble 
of coming to London. The amended form of the writ was : 
‘ Fraecipimus tibi quod venire facias coram iusticiariis nostril 
apud Westmonasterium in Octabis fiaiicti Michaelis, nisi 
tails et tails tali die et loco ad partes illas vencrint, duodecim 
legales homines, &:c.V in which case it was his duty to return 
the jury, before the judge of Assize. By the 27 Ed. I, c. 3, 
the justices of Assize were made commissioners of gaol 
delivery. By the 2 Ed. Ill, c. 2, they were made .bom- 

* 6Ap.CM.m * 13Edw.I.a30,Sl. 

« 
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miauoBen of <^jrar and tenxtiner. Saee the Jadioahue Aot 
of 1873 the judge aoting under these (Kumnisdons is ‘ a oonrt 
of the High Court of Juatioe K’ which means that he is not 
limited by the terms of his oommisaionB, but that |ke can do 
anything that a judge sitting in the BoyaJ Courts of Justice 
can do. It has been suggested that before the Act a num- 
damus could issue to him if he refused to perform an 
obligatoiy dutjr 

' 36 * 37 Viht., o. 66, § 29. 

* R, V. Harland, 8 A. A E. 826. See, however, the iudgement of 
Willes J. in Ex parte Fernandez, 10 C. B. N. S. at p. 49. 
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THE HIGH COURT OF PARLIAMENT, THE HOUSE 
OF LORDS, AND THE COURT OF THE LORD 
HIGH STEWARD. 

Fob long after the Conquest the king had no defined 
Council. The great feudatories who could afford it, and 
the able men on whom the king relied in the various depart- 
ments of government, would be found in the royal presence, 
together with the usual parasites ol a royal antechamber. 

In feu^d theory all the king’s tenants in capile were porea 
euriae The number of these tenants is not even 
approximately known. ,but these is a general agreement 
that it cannot liavo been less than 800, of whom 400 held 
single knight's fees, while forty had large estates scattered 
throvf^h the country, made up of varying numbers, some 
very large, of knight’s fees. 

They were all in feudal theory ‘ barones,’ king’s men, for 
‘ baro ’ only moans man ; but in practice and in popular 
estimation a distinction was soon made between the great 
man who came regularly to court, and on great occasions 
with, perhaps, fifty knights in his train, and the small tenant 
who preferred to stay away, probably m consideration of 
expense, and if he came, came alone. Tbie was no vulgar 
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trondiip of wedth ; the gimt estbtea were given to soen who 
had done good service, or to men whose capacity made them 
worth conciliating, the very men whose advice the king 
would naturally aak, and who would feel resentn^nt if he 
failed to do so. They are soon known as the ‘ majores 
harones,* the rest as ‘ minores barones ’ ; and the conduct 
of Henry II when in the course of his dispute with Becket 
he twice sumpionod a council of prelates, earls, and the 
greater barons, familiarized the country with an assembly 
of magnates as distinct fiom the general body of tenants 
in eapite 

Then Magna Charta, § J4, provided that the ‘ majores 
barones ’ should bi- summoned to the great taxing councils, 
separately, while the tenants- iv rapite were summoned 
generally through the shcrifTs. 

Edward I took hold of this distinction, which had by this 
time become well recognized, and gave the greater magnates, 
or some selected ones, a position as an estate of the realm; 
and in great business the king summoned by writ these 
magnates with his }K'inianent council, as the great council 
of the realm. 

The permanent council had taken form during the minority 
of Henry III, and included the great ofheers of state, the 
judges and the law officers, and those whom the king chose 
to summon. 

Tlic writ of summons tended to become, and naturally 
became, hereditary. Whether this was originally intended 
it is useless to inquire, but when a statute (15 Ed. Ill, c. 2) 

* It is impossible to speak with any certainly on so obscure a matter, 
but Littleton says that there is no legal diflerencr between tenure by 
barony and tenure by knight-servioe ; and it may bo that a distinction, 
qnasi-legal one may call it, arose in Exchequer practice, which appears 
in the rrign of Henry III, between those who paid to the sheriff on 
any single knight's fee that they held, and those who paid a greater relief 
to the Exoheqaer on an aggregate of knights’ fees. 
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ptovMed tiiat » pen of the lealm. diould not be oondemned 
to lose bis temporal posseseioiiB, or to anest or imprison- 
ment, save by the verdict of his peers in Parliament, we 
aee ihat|ui Estate of the Realm has appeared, and the 
status of the peer depends in future on the hereditary 
reception of the writ rather than on the tenure, which had 
been the original qualification for the summons. 

We have already seen that in the reign* of Edward I 
a court was being evolved which may be considefed as higher 
than the King’s Bench, or as an ‘ afiorced ’ form of the King’s 
Bench. But it was presently recognized as distinct, ‘ habet 
Rex curiam suam in oonsilio suo in parliamontis suis . . . ubi 
terminatae sunt dubitaiiones iudiciorum.’ The Curia Regia, 
of which Parliament was the representative, being always 
a court of final resort, as well as in some cases a court of 
first instance, this is a restatement of an accepted constitu- 
tional position. The King in Council in Parliament super- 
vised the inferior courts. 

Oonunon The system of appeal was as follows. After judgement 
^ 1 *^ error lay from the justices of Assize and Common Pleas, and 
from the Chancellor in his capai'ity as a Common Law judge, 
to the King’s Bench, the last instance of this occurring in 
the fourteenth year of Elizabeth >. The Exchequer main- 
tained its independence of the King’s Bench, but by statute 
was directed to produce its record before a Committee of 
the King’s Council 

By 14 Ed. Ill, st. 1, c. 6, a Committee of Council was 
empowered on complaint of delay to summon any justices 

' Dyer, 316. No. 100. 

* 31 Ed. in, Bt. 1, 0. 12. The prooeedingB of the courts bekiw 
in all their stages before judgement were within the oognizanoa 
uid subject to the interference of the Council (Palgrave, Orig. 
Avih, of King’s CaancH, p. 18). See a remarkable case in 1330, Y. B. 
12 ft 13. Ed. m. p. 370 (Rolls Seriee). 
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and sufce a Jndgeinent ; speoial diffloulties were to be kept 
for the next Fuliament. 

When the Oouncil split ofi from Parliament in the reign The juris* 

of Biohard IT, the jurisdiction remained in the^House 

Lords. The question had been considered, for in Rot. Par. Hoiw of 
^ Ixnda, on 

60 Ed. Ill, No. 48, the unanimous opinion of the judges appeals at 

as to Common Law appeals is entered, that when error 

occurred in the King’s Bench it should be amended tn 

Parliamemt-^h'j the King in Council in Parliament. The 

argument was that the Council was excluded, for Council was 

not Parliament ; and the Commons were excluded, for they 

were not Counoil. Tliis view the Commons accepted in the 

first year of Henry IV, and the Act of Elizabeth* which 

established a Court of Exchequer Cliambcr recites the Lords’ 

jurisdiction on appeal by writ of error. The judges being 

only members of the Council, and not of the Lords’ House, 

were summoned to hear appeals but only as ‘ assistants and 

advisers.’ 

At first the petitions in error which wore made to the king 
were sent to delegates, or auditors, whom he selected. But 
after 1335 these delegates ceased to determine, petitions, 
they only examined them and certified that they were proper 
for the consideration of the Hoi'se. The general body of 
the peers tlien became the tribunal, though for centuries 
they followed the advice of the judges, who sat as their 
legal assessors. 

The Lords' jurisdiction in Chancery appeals was of slow and Oban* 
growth, for equitable jurisdiction itself grew slowly. No in- 
stance is known before 1621. when the Lords heard Sir John 
Bowchier’s case, and a Committee of Privileges considered 
that the course then taken was unusual if not incorrect, and 
that the appeal from the Chancellor lay to the King and 
his great Council. 


' 27(EIiz., o. 8. 
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ASbet the Bestomtl<»i, the House ot Lords sd^anoed cUIbib 
to almost unboundad jurisdiction, both appellate and of first 
instance. 

In 167^ their clainiB to appeUate jurisdiction in Chancery 
proceedings \ras at first violently resisted by tbe Commons,^ 
and so intense was the exasperation, that it was not till 
after two prorogations, one lasting fifteen months, that the 
Commons desisted from their objection. Since then no 
question has been raised. * 


As a court The Lords were not, however, so fortunate in their pre- 

first tensions to be a court of first instance, 
instance. 

In 1068 occurred the case of Skinner v. the East India 
Company. The plaintiff petitioned the King, alleging that 
as the injury had been committed in Sumatra he could get 
redress in no other Court. The Lords, on a reference from 
the King, undertook the trial, and gave judgement for the 
plaintiff for £6,000. The Company then petitioned the* 
Commons, and a violent dispute was the result, which was 
only composed by the King acting as mediator, and all 
records of the proceedings were erased from the journals 
of both Houses. Since then the Lords have never acted 
as a court of first instance in civil cases. But the House 
of Lords is the only coi^ that can try questions of right 
in matters of peerage or dignities connected therewith 


CSoastita- 
ticn ot 
House of 
Lords as 
Court of 
Appeal 


Something may properly be said about tlic constitution 
of the House of Lords when sitting as a Court of Appeal. 

In the time of Eldwaid 111 it seems that the jurisdiction 
was exercised by certain peers nominated by the Crown, 
assisted by the judges ; later the House selected the peers, 
who followed the advice of the judges. But after the Restora- 
tion the peers fell into evil ways, and regardless of law and 


’ Shirley V. Fogy, 8. T. vi. 1122-1188. 
' Couiey V. Cowley, 1901, A. C. 460. 
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lav 3 mB, gsve jadgemeats u partiality or inflaence dictated. 

The last inataooe of a House made up of nomprofessional 
peers sitting for the hearing of appeals occurred in 1834. 

In 1844 the O’ConneQ case came up as an appeal by 
O’CSonnell against a conviction in the Irish Courts. The 
case was of great political interest, and large numbers of 
lay peers attended, prepared to vote, when Lord Whamcliffe, 
the President* of the Council, advised the House not to 
interfere on* questions of law, when the, majority of the 
law lords were in favour of quashing the conviction. 

Since then non -professional peers have not voted in 
appeal cases, the determination being left to the law lords. 

Even that tribunal was not considered remarkable for 
strength ; indeed, Sir Richard Bcthell, the Solicitor-General 
in 1866, described in the House of Commons the House of 
Lords as being ‘ inferior to the lowest tribunal in what 
ought to be the accompaniments of a Court of Justice 

A perception of this weakness led the Government to 
attempt the creation of life peers by jirerogative : an attempt 
which failed, but led to the passing of the -Appellate Juris- 
diction Act of 1876 

Under that statute the final Court of Appeal is composed 
of professional lawyers, holders and ex-holders of high 
judicial office 2. It is bound by its own rulings on questions 
of law®. 

The criminal jurisdiction of Parliament is mainly of his- In orimi. 

Dftl 0A866 

torical inteiest. But whenever invoked, it inheies in and 
is exercised by the Hou.se of Lords. 

That jurisdiction may be exercised on two occasions. 

A Peer has the right, if indicted for treason or felony, to be 
tried by lus peers ; and the House of ('ommons has the right 

' Hansard, 3rd Series, 2120. * Vide infra, c. xviii, 

' London Streeta Tramteofs Co. v. London County Council, 1898, 

A. C. 3J6. 
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to iaq^ieMb any person fw any ofieaoe, before the House 
Lords sitting as judges. 

Triai by the Peers. 

Its origin This right, if it rest on any written authority, rests on the 
clause of Magna Charts in which occurs the famous phrase 
‘ iudicium parium.’ These words do not mean ‘ trial by jury,’ 
for at that time trial by jury was nnknoiw). They were 
used with reference to those cases in which the rights of 
landholders over their land or to feudal services were in 
dispute, and meant that the proper tribunal for determining 
such cases was the pares curiae. The pares curiae, were, 
as the House of Lords is to-day, where a peer is accused 
of crime, judges both of fact and law. It is possible that 
we find here a note of resentment that the causes of great 
men should be tried before the new-fangled royal justices, 
who were, barring their wits, nobodics ; but the meaning 
is fairly obvious, for in c. 21 of the charter it is expressly 
provided that no amercements in court are to be enforced 
against Eai'ls or Barons except by theii Peers. 

The iudicium parium had no direct inference to the 
administration of criminal justice ; hut as a conviction for 
treason or felony involved the consequences of forfeiture and 
escheat, it was very natural to desire that charges, at any rate 
of treason and felony, should be tried by peers. No claim to 
extend the right was ever seriously mode. 

sod ex- In 1341 a Committee of Peers and Sages of the Law was 
appointed to examine in what cases Peers should be bound 
to answer in Parliament and in what cases not. It reported, 
the Sages of the J.aw not assenting, that in all cases, not 
merely treason or felony, where the King was a party, they 
must answer in Parliament. An Act was passed accordingly 
but was shortly afterwards repealed, with the result that the 
clause in Magna Charta remains the sole written authority 
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{or 4lw right, and more extetudve olaim has been elhnrad 
to drop. 

The question whether a peer can waive his ppvilege of 
peerage must, it seems, be answered in the negative. The 
privilege belongs to the House and not to the individual 
peer. It is indeed doubtful if it is correct to use the term 
‘ privilege ’ in this connexion, and whether the question is 
not one of juilsdirtion. Magna Charts, c. 39, said, ‘ NuUus 
liber homo Xiapiatur, &c., nisi per legale iudicium parium 
Buorum vel per legem terrac,’ and in r. 21 of the Great Charter 
it is provided that no carl or baron shall be amerced but by 
their Peers, and according to the manner of their offence. 

The Crown is thus prohibited from proceeding against the 
Peer except by judgement of his Peers, and a statutable pro- 
hibition cannot be waived. 

Though there are some expressions in the early books of 
a doubtful cliaraeter Sir Edward Coke is quite clear on the 
point and the same view has been adopted in a debate in 
the House of Lords on the case of Lord Graves, by the 

Lord Chancellor, Lord Fitzgerald, and Lord Herschell®. 

# 

The procedure in Earl RusseJTs case was as follows. 
The Earl was arrested on June 17« 1901, and charged with 
bigamy. Subsequently the grand jury found a true bill, 
and the Recorder of London wrote to the House of Lords 
informing their Lordships ol the fact : the King 'issued 
a Commission appointing the Earl of Halsbury, L.C., to 
preside at the trial as Lord High Steward. On July 2 the 
Earl was taken into custody by the Gentleman Usher of the 
Black Rod, and it was moved in the House that the bill of 
indictment found by the grand jury be removed before the 
House by writ of certiorari. On July 18 the trial took place 

’ Rot Pari., le Edw. HI, 51 (132 b). 

* Inst., pt iii. c. 2, pp. 29-30. 

* Hansard, 3rd Series, vol. 310, p. 246. 
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before tlie Lord Steward, there b«ng abo pr ese n t 

abont 160 Peers, including all the Law Lords who generally 
hear appeals, the President of the Probate, Admiralty, and 
Divorce division, and ten judges of the King’s Bench and 
Chancery Divisions. 

The King’s Commission, the writ of certiorari, the return 
thereof, and the indictment imving been read, Earl Bussell 
was called upon to plead guilty or not guilty. He pleaded 
guilt}’, and was sentenced 

Peeresses by birth or marriage are tried like peers. Coke 
states the rule thus : — 

‘ If a woman that is noble by birth doth marry under 
the degree of nobility, yet she shall be tried by her 
peers, but if she be noble by marriage, and marry under 
the degree of nobility, she loseth her dignity, for as by 
marriage it was gained, so by marriage it is lost, and 
she shall not he tried by her peers ®.’ 

The If Parliament is sitting the tribunal is the House of Lords, 

Lord High Steward, who is appointed 
under tho Great Seal ad hoc, and the Peers are the judges. 
If Parliament is not sitting the couit i"- the Court of the Lord 
High Steward, he being appointed in the same manner. 

the Court The Court of the Lord High Steward dates from the first 
ioriUIigh Henry IV. The Karl of Huntingdon in 

Steward that year was tried liefore it on an iiidirtment for treason, 
found before the Mayor and Justices of London, Parliament 
not being in session. He was found guilty and sentenced to 
be hanged and disembowelled alive® ; but oddly enough it is 
uncertain what really happened to him, for next year there 
was a declaration in Parliament by the Lords Temporal that 
there should be a forfeiture of his lands, notwithstanding 

’ 1901, A. C. 446. * Iiut., pt. ii. c. 29. Tit. Magna Charta. 

* Y, B. Mich., 1 Hen. IV, Mo. 1, to. 1. 
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that he bad been beheaded by the Kin^a lieges wUhout due 
proeeaa of law 

But in the reign of Henry VII the Court ^tras fully 
reoc^nized as the Court which sat when Parliament was not 
in session. 

A curious fact is that whereas if Parliament was sitting how 
all Peers could attend as judges, if Parliament was not sitting 
the Lord High Steward could form his Court by summoning 
only those ^ers whose presence he desired. In the trial 
of the Earl of Warwick in the reign of Henry VII only 
twenty-two Peers were present ; in the next reign the 
Duke of Buckingham was tried before nineteen. The pre- 
siding judge could thus pack the Court, down to the reign 
of WUliam HI. 

The privilege was. as has been said, of feu dal o rigin. 

When the feudal doctrine broke down, as the feudal tenures 
disappeared, a new doctiine of nobility bv blood took its 
place. The )irivilege was referred to nobility of blood lather 
than to the possession of a scat in the House of Lords, and 
it was enjoyed by Lords under ago and by the Popish Lords 
who were incapable of sitting there. 

All statutes dealing with treasesn and felony saved this Reoogni- 
privilege of the Peerage and the Court of the Lord High 
Steward remained unchanged. 

By 7 Will. Ill, c. 3, the jurisdiction in cases of freosow Partial 
was conferred on the whole body of the Peers entitled to sit 4 ^ 0 "^ 

and vote, whether Parliament was in aeasion or not. This Act th® 

Courts. 

was not, however, to apply to impeachments, nor to trials 
for counterfeiting the coin, the Seals, the Sign Manual, or 
the Privy Signet. The privilege has been extended in some 

’ Rot. ParL, 2 Hen. IV, No. 30. 

‘ 33 Hen. VIII, c. 12 ; 36 Hen. Vlll, 0 . 2 ; 1 Klis. 0 . 1 ; 13 Cat. II, 

rt. 1, j. 1. 
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partionlm and oonfinoed by mow woent sUtatm It u 
the statutory duty of the Lord High Steward to summon aO 
Beers who are entitled to sit and vote twenty days before 
the trial, i He is the sole judge and deoides all matters of 
law ; the Peers attending act as a jury, and are called the 
Lords Triers. The verdict is that of the majority, and to 
procure s conviction there must be twelve who find the 
accused guilty. The proceedings are on indictment found in 
the ordinary course and removed by certiorari. 

If we make an exception in favour of the treasons to which 
the statute of William axrplies, it seems that if Parliament 
were not in session, a Peer could be tried by the Court of the 
Lord High Steward made up of a limited number of Peers. 

If Parliament is sitting, any Peer, including those of 

Scotland and Ireland, has a right, when indicted of high 

treasoli^ 'felony, or misprision, to be tried by Peers in the 

House of Lords ; if Parliament is not sitting, in the Court 

The poii- of the Lord High Steward. In the first event the spiritual 

niritual Lords can attend ux> to judgement, but they have never been 

summoned to the Court of the Lord High Steward. The 
anditsex- , ■ . , 

pUtnaiion. reasons aas historioal. 

The clergy always contended that they were not amenable 
to the ordinary courts of law, and tliat they were only bound 
to answer in their own ecclesiastical tribunals, and for a 
long time they made their contention good, although it is 
doubtful whether high treason was ever covered by ‘ benefit 
of clergy ’ : it certainly was not at a later date^. Con- 
sistently with this view a Bishop if arraigned for tieason 
never pleaded his peerage but pleaded his clergy. The 
churchman claimed entire exemption from all secular juris- 
diction whatever, and nothing less. 

' 2 & 3 Anne, o. 20 ; 6 Anne, c. 23: 6 Uea IV, a 06; 26 A 26 Viot. 
e.66. 

* 2 Ind., 634. 
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Bishop of Herefonl, in the seventeenth yeax of 
Edwsfd II (1324), when arraigned in the Bang’s Bench for 
treason, pleaded his ‘clergy,’ which was allowed bv Padia- 
ment on the point being referred. 

The Bishop of Carlisle, who was implicated in the Earl 
of Huntingdon’s treason, was in 1401 indicted in the King’s 
Bench ; he pleaded under protest of his ecclesiastical privi- 
leges, and put 4unisclf on the jury and was convicted : but 
he never plee^^r d his peerage. 

The Bishops had strutted to get rid of secular jurisdiction 
and with this result. They had aiuays rejected the right, 
which, perhaps as holders in barony they may have had, of 
being tried by Peers on an indictment. As the Church 
could not consent to a judgement of blood, they were useless 
as judges in cases of treason and felony. When the Court 
of the Lord High Steward was instituted, the elaifii of the 
spiritual Lords to be Peers of the Realm was practically 
extinguished. They never received a summons from the 
Lord High Steward, for they could not pass sentence. In 
trials in the House of Lords they wert*- occasionally repre- 
sented by a lay Peer as their proxy, which Littleton con- 
sidered right and proper ; but whatever the difficulty was 
no Proctor was ever nominated for 'the Court of the Lord 
High Steward. 

In the reign of Henry VII they were known as ‘ Loitis of 
Parliament ’ and not as ‘ Peers of the Beabu ’ ; and when the 
monasteries were dissolved by Henry VIII and the Abbots 
disappeared, only a beggarly remnant of bishops survived, 
without numbers and without influence. 

Cranmer when indicted in 1553 put himself on a jury of 
hfiddlesex, then withdrew his plea and pleaded guilty and 
never raised the question. Since that trial it has never been 
suggested that Bishops enjoy a trial by Peers of the Realm. 
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When the feudal tenuree went, with them went the only 
chance the Bishops had of recovering what they had so long 
disdain ed. It is possible that, if advanced in time, a claim 
resting o^ their tenure in barony might have been sustained. 
Bat when the feudal tenures were abolished it was too late : 
the temporal Peers retained their rights merely because the 
Act which put an end to the tenures saved the privilege. 

The Commons' Bight of Impeachment. 

Criminal proceedings hy way of impeachiiient are taken 
in the High Court of Parliament before the Lords as judges, 
the Commons being then prosecutors, and appearing by 
managers appointed for the occasion, who cxliibit articles of 
impeachment. The Lords vote individually and the majority 
prevails. 

Procedure Psfasg the reign of Heniy IV the practice when a peer 
was accused was extremely irregular and unsettled. Bracton 
apparently only knows of ‘ appeal ' as the method of accusa- 
tion in such a case. Gaveston was not tried at all, but 
beheaded by four carls acting under an .\rticle of the Lords 
Ordainers, which provided that he should be tieated as a 
public enemy if he returned from banishment. The Earl of 
Carlisle, in the same reign, was degraded from his peerage 
by a Commission, on the ground that his misdeeds were 
notorious and that ‘ our Lord the King records the fact.’ 
He #as then sentenced. 

In 1304 Nicholas de Segravc was accused in Parliament 
by the King and pleaded ‘ guilty,’ and the King then con- 
sulted the Comiies, Barones, Magnates, and others of the 
Council as to the punislunent, but in the end pardoned 
him 1. 

In the reign of Edward III procedure was still uncertain. 
In the fourth year of the King, the peers, at the special 
’ Bot Pari., 172. 
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lequMt of tbe Kii%, heard the case of Simon de Beprfoid 
accused of toeason, and gave judgement, but protested that 
they were not bound to try other jteraona than peers 

In the same year, Sir Thomas Berkeley, being^ brought 
before the King ‘ in full Parliament ’ and charged with the 
murder of Edward II, said that he was then lying ill 
in another place and put himself ‘ de bono et malo super 
patriam.’ And the jury came ‘ coram domino rege in parlia- A joiy in 
mento suo ’ and found in favour of the ‘ alibi ’ : ‘ ideo idem 
Thomas inde ^tiietus ’ (1330 a. d.) ®. 

In 1376 (50 Ed. Ill) the case of Lords Latimer and 
Neville and certain commoners occurred, and it is frequently 
referred to as the first instance of a genuine impeachment in 
our sense. The Commons petitioned that the articles of 
impeachment .should be heard by a commission of judges and 
other lords in London and other suitable towns, to wf’’ 2 ir'fhe 
King assented 

In 1387 we find that the Lords have abandoned the view The Lords 
that they arc not bound to try commoners, for in an appeal 
of treason against the Archbishop of York and certain peers try <»u»- 
and commoners they claimed the right to judge pgers unth 
others in crimes against the Stab*, and did so. This is 
worthy of attention, as showing that the doctrine that 
oommonors could be iiiipeacbed only for misdemeanours had 
not yet appeared. 

Ten years later (1397) the Commons claimed the right to 
impeach any person when they pleased in Parliament, and 
recorded their claim on the Parliament roll. The King 
assented, and on the same day they impeached the Arch- 
bishop of Canterbury. The King took time to consider, on 
the ground that the Archbishop tms a peer of the realm. The 
Arobbishop made a confession, which was adjudged in Parlia- 
ment by the King, the Temporal Lords, and Thomas de Percy, 

* 2 Rot. Pari., 03. ‘ Ibid., 57. ' Ibid., 323-0, 329, 386. 
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as proektr for the frdatu amd dergp i, to be a oinafeBaina of 
treason, ftmtopnf t of banishment aoocwdin^y. 


App^ In Bi^hard II’s reign it was quite common for private 
persons not members of Parliament to bring criminal accusa- 
tions in Parliament on which proceedings were taken *, and 
the practice culminated in a scries of appeals and counter 
appeals brought by the ministers of Bichard II against each 
other in Parliament for high treason, as each party got the 
upper hand. In consequence, the Stat. 1 H^ry IV, c. 14, 
abolished, was passed, which provided tliat henceforth no appeal should 
be pursued in Parliament ; the only process which was left 
for the judgement of a peer by peers was either by impeach- 
ment or indictment, and that rule remains in force at the 
present day. 


The statute, however, placed no obstacle in the way of 
a cdSSfflfener ‘ appealing ’ a peer. In such a ease the appellee 
was not tried by his peers but like any common person®. 
If battle was waged in the appeal, it was a matter of 
great public expectation, and the King provided weapons, 
tents, and all the paraphernalia of a fight, and money for 
the combatants to get whatever was requisite. i the 26th 
year of Henry VI the Prior of Kilmeine appeand the Earl 
of Ormonde of trea^wn .• the field of battle was prepared, but 
the Kii^ at the instance of ‘ certain preachers and doctors ’ 
took the quarrel iiiro his own hands. But all preparations 
had leen made. In the Piwccdiugs and Ordinanecs of the 
Privy Council we have the King’s letter to Ormonde per- 
mitting him to go for a time and stay near Smithfield ‘for 
your breathing and more case ’ ; and Philip Treher, fish- 


’ This proovuation or proxy was resorted to in consequence of the 
Commons oomplsining that judgements and ordinances had been in the 
past annulled on the ground that the clergy had not on the partioular 
ooossion been represented. 

• Steph., H. C. L. u ISl sq. 

• Y. B. Easter, 1 Ed. IV, No. 17, fo. 6. 
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monger <d Lcnuko, who had by the Kira’s oommand been 
giving the Prior a few lessons in ‘ certain points of armis,’ 
was given £20 by his Majesty ^ for his pains. 

With respect to impeachments against commoners it has Impeseb- 
been pointed out that the Lords at an earlier period were 
not always consistent in the view they took, and Blackstone ^ monen. 
laid it down. that a commoner could not be impeached but 
for a misdemoAiour. This position, which cannot be main- 
tained now, was possibly, as Mr. Pikr suggests, due to the 
fact that between 1449 and 1621 there were no impeach- 
ments at all, proceedings being taken by a Bill of Attainder, 
which was usually introduced in the Lords, and this perhaps 
may have obscured the right of the Commons to impeach a 
commoner. 

In FUzHarria'n case * the impeachment was for higji. 
treason. The Lords refused to tr}- him, and votednhal the 
proceedings should be at common law. The Commons there- 
upon resolved that it was their undoubted right to impeach 
any peer or commoner for treason or any other crime or 
misdemeanour. Parliament was speedily dissolved, and Fitz- 
Harris was tried and <;onvicted by a jury. This case was 
perhaps prejudiced by the fact that the Lords knew that 

' Nicholas, vi. 129-40. Things did not always fall out so smoothly. 

In the same year John Davy, an armourer’s apprentice, appealed bis 
master William Catur of treason, and battle was agreed and a day settled 
by the Constable and Earl Marshal. We have the King's writ Inder 
the Privy Seal directing the Serjeant of the Armoury properly to arm 
the Appellant, and another letter from the King to Philip Treher, 
bidding him be ‘ intendaunt and of counsaill ’ to tlie said appellant. 

Seconds were also appointed for the appellee. The battle took place 
at Smithfield. ‘ The master being well beloved was so cherished by bis 
friends and plied so with wine that being therevdth overcome was also 
unluckily slain by his servant : but that false servant (for be falsely 
aooused his master) lived not long unpunished, for be was after hanged 
at Tyburn for felony.’ Nicholas, vi. 55. 59 ; and Stow’s Chron. by 
Howes, p. 386. 

‘ Comm., iv. 250. 

I 2 


8 S. T. 236 
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IStaHwtria had alnady been arrested cmd was miting his 
trial in the oidioaiy course, and that if a bill had not been 
already|(ound against him it speedily would be. 


In 1689, in the case of Sir Adam Blair and four other 
commoners impeached for high treason, the Lords searched for 
inecedents and resolved that the impeachment should proceed. 


Lavas to It remains to say that it was settled in Lord’ Danbff’a case 
(1078) (1) that a pardon by the Crown could not be pleaded 
VnenOj. jn bar to an impeachment, a rule made statutdry by the Act 
of Settlement ; and (2) that tho Bishops, though they ootdd 
in a capital case be present and vote on all preliminary 
questions, should not vote on the final question of guilty or 
not guilty. By ancient custom the Bishops never voted on 
a judgement of blood, and they were expressly excused by 
_^e Constitutions of Clarendon. 

‘'rlpiscopi sicut caeteri barones dcbent intoresse iudiciis 
cum baronibuB quousque perveniatur ad diminutionem 
membrorum vel ad mortem.’ 


It is almost certain tliat neither prorogation nor dissolution 
stops impeachment. The doubts which were felt pro- 
duced, on the occasion of the tnals of Wairen Hastings and 
Lord Melville, special acts of Parliament to that effect 

Kibof In early times, the distinction that we draw between a 
judicial and a legislative act was not clearly recognized. 

P(^ ^ The Bill of Attainder, and the Bill of Pains and Penalties were 
' nothing more, when passed, than Acts of Parliament for 
killing or otheiwise punishing a man without trial. The 
great advantage of proceeding by Bill of Attainder was that 
thus it was possible to get rid of the difficulty, sometimes in- 
superable, as in Strafford’s case, of proving that the person 
whose death was desired had committed any legal offence 
which would support the capital charge. 

* 20 Geo. in, o. 96, and 45 Geo. UI, c. 125, 



CHAPTER XIII 


THE KING’S COUNCIL 


It is only with the judicial functions of this great Court TheCotm' 
that we are now concerned, and of these some account must 
be given ; and it may be convenient to say that the view induyy* 
which will be presented in the following pages istthalftip^iii^ 
to the time of tlie Tudor monarchs, what is so familiar to “<1 

fchiY iiign 

students of Sir H. Maine’s works as ‘the residuary royal 
justice,’ both civil and criminal was administered by the 
Council or the King in Council, and that although a line 
of cleavage is becoming visible, yet that no actual and 
permanent cleft occurred between the civil and criminal 
work till the time of the Tudors, when the criminal side 
became the province of that committee of the Council which 
is known to us as the Court of Star Chamber, and the civil (1) the 
side partly became the peculiar and separate jurisdictifin of 
the Chancellor and partly was exercised by the Court of (2) the 
Requests. The generally accepted view is that the cleft 
occurred much earlier, perhaps as early as the reign of 
Richard 11, but it does not ^em to me that this view isi^uestsi 
borne out by the evidence. 


To judge from the records, the early Norman kings were 
in matters of law and justice almost absolute. The king’s 
will ^ law, and his will was testified in affairs of state or 
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ioMioB 1^ puofo at writing. It ww not neoeeauy that 
writing m a writ ritould be used, bnt it was inevitaUe 
tiiat tha tiae should become oni-versal, for thereby the royal 
znessage could arrive precise and ungarbled at the most 
distant part of the cotmtry. The authenticity of this mes- 
sage was certified by the Royal Seal. 

TheCbsa- The Chancellor kept the seal, and with his clerks dis* 
oiOoc^s * 

ohaiged the man\ial labour of writing the* writs out and 

fisrt sears- aealing them. The writs were sealed on the*marble table 
tsriaL * 

at the end of Westminster Hall. The Chancelloi, being 

a domestic chaplain, lodged in the king’s house ; his clerks 

lived together at a hoapitium near at hand in Westminster, 

and when the king travelled they all went with him, and 

a haapiUum was set apart for them at every town where 

they stopped, and the records were carried on the back of 

sTBtrong Jtorse, which it was the duty of some religious house 

to provide 

But the Kings were not absolute. Even Kings are not 
omniscient, and feudal monarchs were entitled to the 
counsel and advice of their vassals. The immediate eniow- 
rojre of 'the King consisted of those men on whose sagacity 
and valour he habitually depended. These form the King’s 
Council. Under such • conditions the right to demand 
advice in difficulties becomes in time barely distinguishable 
from the obligation to accept or at any rate to ask for it. 

The administration of justice is not only a matter cd 
difficulty, but one in which all arc interested, and the 
Council was consulted, informally no doubt, in some afEairs 
which the King did not desire to decide by himself ^ 

' ‘ Uemoranduin quod decimo octavo die mensis lauuaiii qoad- 
raj^ta solidi (i.e. 40«.) quoa abbas de Kingeswode Uberavit in can- 
oellaria in eubvenoionem cuiuadam equi emendi ad portandum rotuloa 
ean o e l l a riae ’ (Bot Claus., 20 Ed. 1, m. 11 d.). 

' AVbat Oausfrid v. Abbot of Marmovtier, PI. Aiig.-Nor., 122 
Case of Hugh Bigofa widoui, ib. 230. 
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IltB write ori|piM% ouoe fioB iiha King in Cot^il, and 
ran in any ftanohiae, in Cheater, Manoheatetr, Waki^ Ireland, 

Poitou and Gaaoony. 

A writ could be regiateied, and the clerk of the Chancellor 
kept leoorda, which were uaed for reference, and aupplied 
precedenta. When a complainant came with some common 
tale of injury which the clerks had heard before, all that was 
needed was t^turn up the record, and copy out tho precedent 
of the remedial writ. Such a writ was what lawyers now 
would call ‘ common form,’ and what our ancestors called ‘ de 
oursu.’ We know that there was a considerable list of these 
write, for in the twelfth year of Henry III letters Patent 
went to Ireland giving the forms of fifty-one writs ‘de 
cursu ’ then in force, which were in Ireland to go henceforth 
under the seal of the Justiciar 

But if a complainant came with a grievance^for wbicH 
there was no appropriate writ, it was not the clerks’ busineBB 
to invent a writ, it was their duty to consult their betters. 

It is plain from the Provisions of Oxford (126S) that the His 
Chancellor, whose duties were secretarial, had been taking **’*’^*^' 
on himself the task of framing new writs, and ■that the 
Council had observed this activity with disfavour. And 
naturally, for they recognized that’ the man who can make 
a legal writ can make a legal right. 

Accordingly in the ProvisioiA the following clauses pccur : 

* The Chancellor of England swore this — 

That he will seal no writ, excepting writs of course, 
without tho commandment of tho King and of his Council, 
who shall be present.’ 

‘ Of the Chancellor — 

That he at the end of the year answer conoeming hJs 
time. And that he seal nothing out of course by the sole 
' Palgrave, The King's Council, 16. 
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'will of t|ie King. But that he do it the OmiMal which 
shall be Stoaad the King i.' 

Ooandl From tfiiB it is permissible to draw two oonolusions, first, 
that the (jhancellor hsd, either on his own authority or 
with that of the King, been sealing novel writs ; secondly, 
that the Council was determined to assert or maintain its 
supremacy over the officina iuatitiae, and to make it plain 
that the royal authority was insufficient without Council 
authority. 

The Provisions of Oxford lived only six years, but that 
short period seems to have been enough to check permanently 
any development in the English common law. By a famous 
statute the clerks in Chancery were encouraged to issue writs 
‘ in oonsimili oasu * ’ , when ‘ in uno easu reperitur breve, et in 
consimili casu cadente sub eodcm iure et simili indigente 
remedio neu reperitur,’ the clerks are to agree in making a 
new one or adjourn the question to Parliament. But it 
seems agreed that the results were not such as might have 
been expected if full advantage had been taken of the Act. 
It was after all left for the Chancellor to take notice of 
those wivngs for which the stiffness and obstinacy of tbo 
common lawyers refused a remedy. 

Before the reigu of Edward I, from absence of records, the 
history of the King in Council it, obsouie ; and even in 
Edwacd’s reigu the line between Council, Parliament, and 
Curia Begis is uncertain. 

^ntehesi- Parliament was summoned, nut merely for legislation or 
taxation, but to discuss and hoar all sorts of complaints. It 
was the extraordinary court of Royal Justice. 

If the common law was inefficacious, if the party pro- 
fessed inability to sue, or said that he could not get a fair 
triid by jury or ordinary process, he petitioned Parliament. 

’ Stubbs, Sd. Ck.. 393, 396. * 13 Sd. 1, a 24. . 
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Host petitions lefened to king’s debts, or roydjjohartere, 
or to oases where royal rights, e.g. esofaeats and faifeitures, 
were eonoemed, or where Ministers were alleged w be with- 
holding rights which properly belonged to the subject. 

The Council in Parliament seems to have delivered solemn 
judgements, but until a comparatively late period the 
Chancellor ‘never exercised judicial functions unless by 
authority of Council, and if acting ministerially he had 
the assistanSe of his staff. 

When complaint was made by petition of a private wrong, 
where the ordinary methods were not speedy or effectual 
enough, or of extraordinary outrage, the Council either 
summoned the parties before it, or issued a special com- 
mission of Oyer and Tcrniinei. 

These commissions were of grace and favour, and could Special 

^ . OoDuniB- 

isBue from the King in person : but as a fact, frequently 
and usually, the petition was presented to King and Council, 
or to the Coimcil, in or out of Parliament. Allegations are 
made of petitioner’s poverty, of the power of his enemies, 
and of the inefficiency of the common law, and the pfienders 
are usually found amongst the baronage, who are accused of 
gross outrages, assault and battery. 

The answers are various . complainant must betake himself 
to the ordinary course of law„or wait for the circuit of the 
justices, or he may have a special commission if he pays for it. 

This iri-egulai issue by the Council of special commissions not 
was regarded with great suspicion and disfavour, on the 
ground that it opened the door to abuse and oppression, and 
in Gonsequenoe it was provided by Stat. of West. II, 13 Ed. 1, 
that 

‘A writ of trespass ad audiendum et terminandum 
{oyer and terminer) shall not be granted before any justices 
except justioes of cither bench and justices in eyie, 
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lok^ it b» for a banoi» tretpoas, when it is nwoMoiy 
to pMTnde speedy remedy.’ 

In the nigns of Edvard II and Edward III the Commons 
allege that these commissions are being granted too lightly 
and frequently and in the latter reign statutes were 
passed restraining unnecessary applications to thu Kin g in 
Council, culminating in 42 Ed. Ill, c. 3, that nP man be 
put to answer before justices without presentmbnt or matter 
of record, or by duo process and writ original according to the 
old law of the land, anything to the contrary (o be void. 

In 7 Bio. U the complaint is repeated, with thP addition 
that pursuers are not made to swear to the truth of their 
allegations ; and by 17 Bio. II, c. 6, the Chancellor, in answer 
to a Commons’ petition, was empowered to give damages 
against a complainant who has made an untrue suggestion 
before GouncU. 

Is. 1.351 tba Oammona 'presauted sw patUiem., tha terma 
of which deserve special notice, ‘ that no free msn be put 
to answer for his free tenement, nor of any matter which 
touched life or limb, nor bo fined or ransomed “par ap- 
posailles'’’ before the King’s Council or before his ministers, 

but only by the accustomed law of the land 

* 

The word * apposaUlcs ’ apparently means viva voce exam- 
ination, and the objection urged was against the practice 
UBualwn the ecclesiastical courts of pressing the case against 
the defendant by fishing interrogatories administered to him. 
At Common Law it must be remembered neither party was 
a competent witness. In deference to this protest, the 
Gounoil abandoned their practice 

Although through the reigns of Edward III, Bichard II, 
and Henry IV, V, and VI, the Commons constantly protested 

’ e.g. Bot. Pari., 8 Ed. II, No. 8, vol. i, 290. 

* Bot. ParL, ii. 228 a. 

' /Select Cases in the Star Chamber (Seld. Soo.), IvL 
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Md $atitioiMd OB tbo sabjeot of the OobimhI’s juiifotioii, 
yet tite objections seem rathra to have booi sninst the 
metiiods by which and the oaoaai<ms on vdiichfthe juris- 
diction was exercised than ^tinst the jurisdiction itself. 
Defendants were arrested by the Oonncil’s pursuivants on 
bare suggestions which might be frivolous, or even malicious. 
On the other hand, the Council had a long arm, and could 
deal effecti^ely with the most powerful offenders when the 
ordinary law could not. On the principle Council and 
Commons agfeed, for in the petitions temp. Richard II, 
where it is prayed that people may not be forced to answer 
finally in the Council in matters cognizable by the ordinary 
courts, it is desired that this should be so in cases of 
oppression; and the Council’s answer is almost always the 
same, that the petition is granted, except in cases where 
one is poor and the other so rich that no remedy can 
be had. 

The Council’s jurisdiction was regarded as in its nature 
auxiliary to the ordinary law, and on this view it claimed 
prerogative jurisdiction in cases of dishonesty which were 
not so tangible as to give rise to a prosecution at* common 
law, and granted writs of me exeat regno against fraudulent 
foreign debtors, who were making eff and leaving their debts 
behind them. 


In answer to one of the ustial complaints of the Coyunons '^eCoan- 
in 2 Bic. II, the Council say that where the common law 
cannot have its due course the Council may send for a man ^ bail 
and put him to answer for his misprision, and also compel 
him to give surely by oath, or in other manner as seems best 
for his good behaviour, and not to disturb the common law. 


Here we find an allusion to a very important pmnt of 
council authority, for when the law of frankpledge became 
obsolete the justices of the peace acquired by their commission 
a pewer to hold persons to bail for the preserving of popular 
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tnaquiUitx : or a put^ ap]^«bsiMimg i&inx; could sue oat a 
writ oomnsiidiiig shfiriff or jnsticea to take bail, said the names 
of the manVoaptors vere thereon returned into Chancery. 

Then by a slight change the party gave bail in Chancery 
in the first instance. The last step was that people called 
before the Council for misdemeanours, &o., were required to 
give bail either there or before the Council in Chancery. 

This power of holding to bail was a very powe^l weapon. 
Thus all the inhabitants of Bury entered into theif individual 
recc^nizances in £10,000 not to assemble in any illegal 
meetings nor commit any offence adjudged to be ‘ horrible ’ 
by the Council, the justices, or the law of the land. 

Oouaoil Apparently, in the reign of Henry III, the Council was 
considered a court of peers within the meaning of Magna 
powa, Charta, for the ascertainment of the rights of tenants in 
capite, or by barony : it also had original jurisdiction, temp. 
Edward 1 and Edward II, in cases concerning the king. 
In the time of the auditors of petitions, if a remainder was 
in the king, actions brought against the tenant were often 
Btajred by the judges till the Council granted a writ de 
procedendb. But even then the judges were often restrained 
from giving judgement rejre hiconsidto 


but is The Council was the proper tribunal foi trying many of 

ecclesiastical rights. Thus a suit in the King’s 
be strictly BenchaFelating to the king’s free chapel of Boseham is stayed 
that it may come before Council 

* TIfk 

For enforcing appearance the Council employed : — 


regno.’ 

Cmmoil 

pro* 

oadure. 


(1) Commissions of oyer and terminer, i.e. to take the 
verdict of a jury and to arrest after verdict. 

‘ Polg., p. 126. 

* *Hob ob oertas cauaas coram nobis et oonailio nostro propositM 
volentes diotnm negotiom ooram nobis et dioto oonsilio nostro et non 
pet alinm processum &a. tenninari Vobis mandamus quod prooessiii 


Ac. ulterius faciendo omnino supeisedeatis.’ Rot. Claus., 29 Ed. Ill, 
m. 11. 
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(2) ‘Pmerntmire’ 'Wtita, wbioh direct the tihetifi to iram 

the deleitdaiit to ajqpear, and which usued apcm loggestioiu 
died before Council : — 7 

‘ Edwardus, &c., vicecomitibuB London salutem. Qui- 
busdam certis de causis vobis maudamua firmiter inion- 
gentes quod praemunire faciatis H. C. (& on) quod 
quilibet eorum sub poena centum librarum in propria 
personb sua sit corara consilio nostro apud W. hac 
instant! die Martis ad loquendum cum codem consilio 
super iis quae eis tunc ibidem exponeiitur ex parte nostra 
et ad faciendum ultcrius et recipiendum quod per dictum 
consilium ordinah coniigerit in praemissis. Et hoc sub 
incumbenti periculo nullatenus omittatis. Et habeatis 
ibi nomina illoruni per quos eos praemunire feeeritis et 
hoc breve. Teste racipso, &v..' 

(3) The writ ‘ Quibusdam certis de causis,’ or Writ of 
Privy Seal, which went to the defendant ; — 

‘ De essendo coram consilio Regis. Rex Ricardo 
capellano uxoris Johannis de (rrymmestedc chivaler 
salutem. Quibusdam certis dc causis coram consilio 
nostro propositis, tibi praecipimus iirmiter iriungentes 
quod omnibus aliis praetermissis, sis in propria persona 
tua coram dicto consilio nostro in cancellaria nostra, 
et ad faciendum ulterius et recipiendum quod ouria 
nostra consideraverit in hat* parte. Et habeas ibi hoc 
breve. Teste custodc apud Eltham xxvi die Decembris. 
Per consilium 

(4) ‘ The Writ of Subpoena,’ which went to the defendant. 
The first example is found in Rot. Pari., 38 Ed. Ill, pt. 1, 
m. 16 : — 

‘ Edwardus, &c., dileoto sibi Ricardo Spynk de Norwyco 
salutem. Quibusdam certis de causis tibi praecipimus 
firmiter iniungentes quod sis coram consilio nostro apud 
* Rot. Claus., 20 Ed, III, p. 2, m. 4 d. 
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Wegtaumastmam ... ad rwpoiideiidttm super hiki qse 
tila aHkientiir ex parte nostra, et ad fanieDdam at 
reoijwndiun quod onria nostra oonsideraTerit in hao 
parte. Et hoc sub poena oentom librarum nnUatenns 
omittas. Teste me ipso apud W.^ ’ 

faciis- The body, which in Edward I’s reign was both Connoil and 
Parliament, became fissiparous in the reign of b^ grandson, 
and in the process of separation, Parliament, the younger 
and more representative body, favoured the theory that the 
administration of justice was a field peculiarly suited to its 
activity. The Commons indeed for a short time attempted 
to participate in the exercise of remedial justice ; but 
this was not persisted m, for in 1 Hen. IV they pro- 
tested that they had no concern with the judgements of 
the House of Lords But the power of the Lords in 
Parliament cteadily increased at the expense of the Council, 
and the legal functionaries not being lords became merely 

' The writ ‘ Quibusdam certis de causis ’ was one of the two forms of 
BOmmons under the Privy 8esl. The other, which was less imperative, 
took the shape of a letter, and at first neither expressed a penalty. 

The Witt of ‘subpoena,’ the credit of mventmg which belongs to 
John de Waltham, then a clerk in the Chancery, and afterwards 
If. B. and Bishop of Salisb^y, only differs, as will he seen, by the 
addition of the words ‘ex parte nostra’ and the subpoena clause. 
When the subpoena clause was attached to the writ or letter of 
Privy Seal, and the words ‘ ex parte nostra ’ were dropped from tiie 
salqtoena, the wording became the same and the terms ‘ subpoena ’ 
and * Privy Seal ’ became interchangeable. 

1%e form of the ‘subpoena’ underwent some modification. The 
words ‘ ex parte nostra,’ which are supposed to have implied that 
in Oounoil the Crown was the oumplainant, were dropped in Henry IP’s 
reign, and the words ‘coram nobis et, concilio nostro in present! 
pailiamento,’ and ‘ per petitionem in parliamento,’ appear for a season 
giving evidence of the jealousy of the Commons. Then all mention 
of Parliament drops out, and the final form, temp. James 1, runs 
‘ cotam nobis in concilio nostro,’ giving prominence, it is suggested, 
to tiie royal prerogative. 

■ Rot Pari., 1 Hen. IV, No. 79. 
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aaMoata vA advinm of tbe peers, liable to ^e thm 
opkiioQS iitoi odled <m. 

Under Biohard II we may say that the CotinoO definitely Sepata- 
separated from Parliament. 

and Par- 

Petitions now went into three classes : liainant. 

1. Bills of Grace, answered by King in person. 

2. ^ills of Council, answered by Council. 

3. Bills of Parliament, answered only with assent of 

T^arliament. 

We know that in 13 Ric. II the Lords of Council met 
between the hours of 8 and 9, business of the King and realm 
was to be dispatched first, common law matters to go to the 
judges, Ac., and the bills of the iesser people (‘ du poeple du 
meindre charge ’) to be examined and dispatched before the 
Keeper of the Privy Seal and such of the Council as should 
be then present This it is suggested is the origin of the 
claim of authority of Privy Seal in the Court of Bequests, 
to which bills went either because the plaintiff was very poor 
or WM the king’s servant. 


During the civil commotions which prevailed in ikigland 
during and after the reign of Richard II the Council gained 
ground, and probably the long absence of Henry V from 
England helped them. 


But on Henry’s death, his son Henry VI being a minor, the The 
baronage seized the government, the Commons, by a great 
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disenfranchising statute, became their nominees, a Council h7 
was nominated by the Lords during the minority mainly from 
themselves, and about this time the judges drop out of full 
membership of Council and are regarded as legal assessors. 


’ L’ordinanoe fsite sur le gouveinment s tenir par ie oounaail du 
Ben. Rnmierement que les seigneurs du Consail se taiUent eetre an 
consail parentre oyt et noef de la olokke ou pluatard,' &c. (Bib, OoU. 
Cleopatra, F. iv. p. 1. 1). 
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Hie Lonb ti the Coanoil then produoed a aohediile for the 
* good oStbe gouvenumoe of the knd,’ in which tafer uZta 
was: — 1 


‘ Item, that alle the Billes that shal be putt unto the 
Gounsail, shuld be onys in the woke att the lest, that is 
to seie, on the Wednesday redd before the Gounsaill and 
their ansueres endoced by the same counsaill, and on the 
Friday next folowyi^ declared to the partie toying Item, 
that alle the billes that comprehende materes terminable 
atte the commune lawe that someth nnght fenyd be 
remitted there to be determined, but if so be that ye 
discrerion of the counsaill fede to greet myght on that oo 
side, and unmyghi oo that othir' 

This exception seems sufficiently large, but it was not 
large enough, for in 1426 another clause added ‘ orellus other 
cause resonable that shel moeve hem*.’ Moreover the clerk 

X 

of the Council, as far as he can, ‘ shall espye which is 
the potest suyteurs billc and that first to be redd and 
ansuered ’ and the King’s serjeant to help him without fee 

The There is a case which illustrates the state of the country 

relation of the Council to public order. In the 

order, jus- fifth year of Henry VI*, one William Wawc, a highwayman 

tio0 ftod 

poBw. ‘qnidam iniquitatis fihUs,’ had bioken out of prison and 
robbed churches. The Council offered £100 to any one who 
wou^d produce ‘coram nobis ipsum seu corpus aut caput 
ipsius si interfectuB fuerit.’ He took sanctuary at Beaulieu 
Abbey, and the abbot was instantly called on to produce his 
franchises, ‘ si quas habeat de retinenda persona Willi Wawe,’ 
heretic, highwayman, traitor, &c. What happened does not 
appear, but WiUiam was shortly afterwards arrested and 
satisfactorily hanged. 

' Nioholas, Proceedings of Privy Council, iii. 214. 

' Hot. ParL, 2 Hen. VI, iv. 201 ; Nich., iii. 148. 

‘ Nioh., iii. 267. 
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In 14B3 jPftilinment, imbaldy nlaaand liy Cade’s rebdOkm, 
and perha^ia seeing that amid the anarchy pcoduoM by the 
Wan of tile Boses the lawlessness of the nobles was more 
to be feared than the tyranny of the prerogative, placed few 
the first time the Council’s authority on a statutory basis, 
and an Act * was passed which is of historical importance. 

It recites that suggestions and complaints have been made 
to the King l.ad the Lords of his Council of great riots, extor- 
tions, and o^ressions ; that his writs under the Great Seal 
and Letters of Srivy Seal, summoning offenders before him in 
his Chancery, or before hiin and his Council, are frequently 
disobeyed in contempt of the King ; and it enacts that the 
Chancellor shall in such case issue Writs of Proclamation to 
the sheriff of the county, the proclamation to be made three 
times, with heavy penalties of forfeiture, fine, and disability 
on contumacy. It was a seven years’ statute only, but the 
doctrine that the disobedience to a privy seal or o subpoena 
was a contempt against the King became well settled. Out- 
lawry did not issue on this new process, but it was enforced 
by a commission of rebellion.’ 

The very next year we find a royal letter to the Earls of 
Salisbury and Northumberland^, reminding them that they 
are in the Commission of the Peace, yet that they had taken 
upon them ‘ to make the greatest assembly of our liegemen 
that ever was made,’ and threatening that if any one perished 
in consequence they should be ‘ so chastised that both yc^and 
they and all our subjects shall have matter and cause to 
eschew to attempt anything like hereafter.’ 

Lord Egromont for the same conduct is admonished to 
* surcease such novelries ’ and to keep the peace 

There is no difficulty in believing that in these stirring 
times the office of sheriff was no bed of roses. Sheriffs in 
foot oould not be found. On December 9, 1155 (31 Hen. Vlj, 
the Council writes to Hugh Lowthor and tells him that he 

•’ 31 Hen. VI, o. 2. * Nioh., vi 1S9. 

* Nicholas, Proceeding* of Privy Council, vi. 161. 

K 
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must be Sheriff of Cumberland on pain of £2,000 fine, the 
King not admitting ‘ any exouaation i.’ 

Sir F. Palgrave gives two cases from which we can see the 
sort of complainant and complaint which came before the 
CouncO and what the Council did. 

1. John Bukke, husbandman, of Essex, complains of false 
imprisonment, and wrongful disseisin. 

"B-e gets {a) writ of habeas corpus cum causa returnable in 
Chancery for the imprisonment ; this would produce the 
plaintiff ; (b) subpoena returnable before King and Council 
for the wrongful disseisin : this would produce the defendant. 

2. John, Lord Strange is complainant 

Roger Kynaston, who was second husband of plaintiff's 
mother, unlawfully retained certain lordships on the Welsh 
marches in which his wife had only a life interest. There had 
been an arbitration and award against Kynaston ; Kynaston 
would not obey it, being v'ery powerful. Strange eame to 
the Council. Letters missive under tJie signet were issued ; 
Kynaston paid no attention ; then letters issued under the 
privy seal ; Kyuaston waylaid the King's iiu'SBcnger, John 
Gough, and treated him coiituineliouhly, took away his letters 
and threatened to kill him, if he did not retui'ji and say ' he 
coude nat mete with (he said Roger ‘ ; ii-esli letters were then 
issued and treated w'ith contempt. Thun issued a writ 
of psoclaiuatiou to the shcrifl of Salop, but the defendant did 
not come in. 

A commission of rebellion was then duected to the Earl of 
Shrewsbury, Sir William Herbm-t, and the Sheriff of Salop, 
Roger then fled to the mountains of Wales, and remained 
at large. 

* Nich., vi. 271. 

* The date of this complaint is 1467, or seven years after the Act of 
1463 expired. Yet the procedure adopted was that prescribed by the 
Act. It was frequently the custom of Govemmmit to treat as in feme 
Aota wbioh bad not been formally repealed. 
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Th^ do not «eem to have been very active, so plaintiff 
comes and asls for a privy seal to issue to them , 'directing 
them to execute their commission, with concurrent writs of 
proclamation to the sheriffs and justices of Salop, Flint, 
Hereford and Chester, directing them to assist in arresting 
Roger, and that none is to help him on pain of being put 
out of the King’s protection. 


And on November 12. 7 Ed. IV, it was ordered by the 
King and Council, sitting in the ‘ Starre Cliambcr,’ that the 
Chancellor shoiffd make these writs. 


What then happened vve do not know, but Roger seems to 
have established his claim to the lands. He was a zealous 
Yorkist, and this may account (or the tenderness with which 
he was treated, and he subh<><|uently received many murks of 
royal favour from Edward IV and Richard III. 

From the accession of Henry VII the legal hiistory of the 
Council tends to become the history of its Committees — ^for 
such they wore — the Courts of Star Chamber and Requests. 
The Council seems gradually to have discarded its purely 
judicial and ivtaiued its deliberative and executive functions t : 
it 18 by the end of EUzubeth’s reign almost entirely immersed 
in political and foieigii affaiis. it is probable that, being 
without assistance from professional lawj-ers, it had little time 
or inclination to touch what it did not sufficiently understand. 
From some ut the entries in the Register it looks as tlinugh 
the Council sat in \auation — ^when the Star Chamber was 
‘ up ’ — without the assistance of the judges, and took busi- 
ness, perhaps urgent business, which ' Her Majesty’s Court of 
Star Chamber,’ as wc find it styled in 1 588 would otherwise 
have dealt with. 


Thus at Westminster, on July 14, 1662, the case of ‘cer- 
taine scollers of the University of Oxford ’ canio up. Six of 

' A gap in the Council Begiater, which extends from the 13th year 
of Henry VI to the 32nd year of Henry VUl, makes the stages of this 
process obeoure. * On Jan. 28, 

K 2 
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the * chwlest of the oommitters of this duordear * «e to be 
sent ‘biflier,' the rest to be bound peroozudly the first day 
of next term in the Star Ohmrittr 

On May 1, 1567, at Westminster, a juiy of London being 
this day before the Lords, wore commanded to appear before 
tfteir Lordships the morrow next after the last day of the 
Term in the Star Chamber, to be there further ordered *. 

Though the statute^ which abolished the Star Chamber 
restricted the jurisdiction of the Council, it did not affect 
the right of a suitor, in one of the foreign dependencies of 
the Crown, to apply for justice to the King in Council. 
Petitions from the adjacent islands and the Plantations were 
thus unaffected. And down to 1833 such petitions were 
heard by an open committee of the Pi'lvy Council ; while in 
1832 the jurisdiction of the Court of Delegates in ecclesi- 
astical and Admiralty appeals was transferred to it. 

It has been suggested that this Privy Coun<'il juiisdirtion 
over foreign dominions has grown by analogy from the 
position of the Channel Islands which, as part of the Duchy 
of Normandy, retained their judicial procedure, are not bound 
by Aefs of Parliament, and from whose courts error never 
lay to Parliament but to the successor of the Dukes of 
Normandy and his counlil. 

One degree of criminal jurisdiction still adlieres in the 
Privy Council. If the sovereign establishes courts of justice 
beyond the realm by prerogative, appeal lies to the sovereign 
as to the fountain of justice, unless taken away by statute or 
charter*. 

The Judicial Committee of the Privy Council was formed 
in 1833, and its composition has since been frequently 
modified by statute. 

The statute creating it^ provided that this Committee 
should consist of the President of the Council, the Lord 

* Dasent, vii. 1 14. ’ Ibid., .347. ' 16 Car. I, c.*10. 

• Beginay. Bertrand, L.R., IP. C. 6^. ‘ 3 & 4 Will. IV, o. 41. 
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01uu»ell(BF, such memben o£ the Privy GonnoO |8 aboald 
from time to time hold the ofSoe of Lord Keeper, ^odge in 
the King’s Bench, Common Pleas, or Exchequer, Master td 
the Bolls, Vice'Chancellor, Judge in the Prerogative Court 
of Canterbury, Judge of the High Court of Admiralty, Chief 
Judge in Bankruptcy, and all Privy Councillors who had iu 
the past held any of the above offices : provided that His 
Majesty coiild from lime to time by his Sign Manual appoint 
two other pej'sons being Privy Councillors to be members of 
the said Committee. 

Two members of the Privy Council who shall have held 
the office of judge ui the East Indies, or in any of Hjs 
Majesty’s dominions beyond the seas, and who being ap- 
pointed for that purpose by His Majesty shall attend the 
sittings of the Committee, shall reeciva £400 a year for 
their expenses. 

In 1871 the Crown was empowered by statute' to appoint 
within twelve months under the Sign Manual four persons 
to act as members of the Committee, and from time to time 
within two years to fill any vacaneie.s occurring. Such persons 
must, when appointed, he or have been judges of the Superior 
Courts at Westminster, or a Chief Justice in Bengal, Madras, 
or Bombay. The apjmintcd salary was £5,000 a year. 

The term ‘ Superior Courts at Westminster ’ means the 
Superior Courts of Law and Equity at Westminster, inelusive 
of the Courts of Pi’obate for Jlivorce and Matrimonial Ciuses, 
and of Admiralty. 

In 1876 the famous Appellate Jurisdiction Act * was passed, 
which not only an)ended the composition of the House of 
Lords as a Court of Appeal by empowering the Crown to 
create life peers as Lords of Appeal in Ordinary, but 
indicated a policy of assimilating the two great tribunals 
of appeal in the British Empire. This pohey seems, in 
view of recent constitutional and imperial developments, at 
any' rate in its original features, to be abandoned. 

* 84 & 36 Viot. o. 01. ‘ 39 & 40 Viot., c. 60. 
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Die provided that the new Lords of Appeal in 
Ordinai^b of whom two were to be appointed, should, if 
members of the Privy Goonoil, be members of the Judicial 
Committee, and that it should be their duty to sit and act ; 
and further, after reciting the powers given to the Crown by 
the Act of 1871 to appoint four paid judges of the Judicial 
Committee, went on to provide that on the death or resigna- 
tion of two of these the Crown might appoint a third Lord 
ol Appeal in Ordinary, and on the death or resignation of 
the other two, a fourth. 

Accordingly there arc now four Lords of Appeal in 
Ordinary. 

In 1881 1, it was enacted that every person holding or who 
has held the office of Lord Justice of Appeal in England shall, 
if a Privy Councillor, be a member of the Judicial Committee. 

In 1887 ®*it was enacted that the Judicial Committee shall 
include such Privy CounciU<»r8 as shall hold or liave held 
‘ high judicial office ’ within the meaning of the Appellate 
Jurisdiction Act, 1876, and this Act. 

* High Judicial Office ’ means Lord Chancellor of Great 
Britain and Ireland, a paid Judge of the Judicial Committee, 
or a judge of the Superior Courts of Great Britain and 
Ireland ; i.e. in England of the High Court of Justice and 
the Court of Appeal, or the Superior Courts of Law and 
Equity as they existed before the Judicature Act ; in Scot- 
land, of the Court of Session ; in Ireland, of the Superior 
Courts of Law and Equity in Dublin. It also includes the 
office of a Lord of Appeal in Ordinary, and of a member 
of the Judicial Committee. 

By statutes passed in 1895 and 1908^ it was provided that 
if any person being or having been Chief Justice, Judge or 
Justice of the Supreme Court of Canada, or of a Superior Court 

‘ 44 Viotu C.3. ■ 60 & 61 Viot o. 70. •• 

* 68 & 60 Viot. o. 44 and 8 Ed. VII, c. 61. 
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of any ^OTinoe of Caiiada, or of tlie High Court of AuBtralia, 
or of the Supreme Court of Kewfoundland, or of Hew South 
Wales, New Zealand, Queensland, South Australia, Tasmania, 
Victoria, Western Australia, Cape of Qood Hope, Natal, the 
Transvaal and the Orange River Colony, or of any other 
Superior Court in. the Crown’s dominions named in that 
behalf by the Crown in Council, is a Privy Councillor, be 
shall be a tnember of the Judicial Committee : such persons 
not to exceed five in number at any one time. Any person 
being or having been Chief Justice or Judge of any High Court 
in British India and being a Privy Councillor shall, if His 
Majesty so directs, be a member of the Judicial Committee, 
such persons not to exceed two in number. Power also is 
given to the Crown to direct any one who is or has been 
a colonial judge to act as assessor to the Judicial Committee 
on appeals from his colony. 

It can hear civil and criminal appeals from the colonies, 
Indies, and fowign dominions t. But as regards appeal in 
criminal cases ‘ the rule has been repeatedly laid down and 
invariably followed that Her Majesty will not. review or 
interfere with the course of criminal proceedings unless it is 
shown that by a disregard of the form of legal process or by 
some violation of the principles of natural justice or other- 
wise, substantial or grave injustice has been done 

Although the Privy Councillors as committing magistrates 
(and every Privy Councillor is in the commission of the ’peace 
for every county in England) are constitutionally empowered 
‘ to inquire into all offences against the government and to 
commit the offenders to safe custody®,’ it is now customary 
to send such offenders like ordinary criminals before the 
magistrates in the usual way. 

' It is believed that the only instance of the explicit abridgement of 
the right of the subject to petition the Crown fur redress of grievance 
is found in the Australian Constitution Act (63 & 64 Viet. c. 12, $ 74). 

' Ex forte Deeming, 1892, A. C. 422. 

* Blaokstone, Comm., i. 230-1. 
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THE STAR CHAMBER 

In view of the doubt which surroande the relationship 
of the Council to the Star Chamber it may be useful to 
indicate certain facta which are, so far as the records go, 
beyond dispute. 

The proceedings and Ordinances of the Pirivy Council 
from the tenth year of Richard 11 were published under the 
direction of the Commissioners of Public Records by Sir H. 
Nicholas, and are now continued under the editorship of 
Mr. Damnt, C.B. 

Unfortunately the Council Register or Book of the Council 
stops abruptly in the thiiieenth year of Henry VI and begins 
again in the thirty-second year of Henry VIll. From that 
date we have the Council records down to the year 1696 *. 

Mr.*Baildon’s Reports of Cases in the Star Chamber begin 
in 1693 and go down to 1609. The writer of this book was 
John Hawarde of the Inner Temple, Bencher 1613, Reader 
1625, who apparently sat in court, and took notes, which he 
afterwards wrote up 

‘ The Camden Society has also published Cana heard in the Star 
Chamber, 1631-2, vol. 39, N. S. 

' The MS. is in the collection of Alfred Morrison, Esq., and is 
mentioned in The Ninth Beport of the But. MSS. Comm,, p. xrii, and 
App. II, p. 406. 
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Tbe Star Chambw was bailt oonveniently * neaa the Be- Xhe Star 
oeipt,' i.e. the Treasury. It was begun in 1347 and finished 
the next year, and immediately became the Council room. *^*“i*d. 
The name ‘ Sterred Chamber ’ is first found in or about 1348 
in the tilers’ accounts of 21 & 22 Ed. Ill 

Down to the Tudor times, it may be said with confidence 
that the w^rds ‘ in the Star Chamber ’ are a mere geographical 
expression ; they were not part of the ‘ style ’ of the court. 

The minuted of the Council show that when they were at 
Westminster tHcy usually sat there. So in the Issues of the 
Exchequer of 12 Ric. IT there is an entry of seven shillings 
paid to Henry Winchester for a Kalendar purchased from 
him for the king’s use, viz. to be kept for the use of the 
Lords of the Council in the Star Cliamber ; and again, in 
1 Hen. IV, there is another payment for rich cloths and 
cushions provided for the advantage and accommodation of 
the Lords and nobility ajipointed to consult together on 
behalf of our Lord tlio King in the Star Chamber. 

In considering the iclatinnb between the Privy Coimcil Bela64pia; 
and what is generally known as the Court of Star Chamber 
it is useful to bear in mind the previous history of the 
Council, It has been well reniaikcd that the king’s con- f 
tinual council at one time exercised n more extraordinary 
combination of legislative and^ executive functions than any 
other political assembly has perhaps claimed for itself .« In 
addition to its supreme and exclusive title to the office of 
chief advisers to the Crown, and chief in.strununts of the 
royal will as displayed in acts of go\ernmtnt, it arrogated 
to itself for a long iieriod an almost illimitable right of 
judicial interference. Befoiv the jurisdictions of the courts 
of law and equity were marked out there was scarcely a de- 
partment of state which was not in a greater or loss degree 
subject to its immediate control. No rank was too exalted 

* Queen's Rcmeinbranocr’s Ancient Miscellanea 
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or too humUb to be exempt from its vigilaooe, nor any matter 
too inMgiiifioant for its intetferenoe 

As a matter of history we know that the Council, whUe 
throwing off the courts of common law, remained the depo- 
sitory of the residuary royal jurisdiction in civil and criminal 
matters ; that on the civil side this jurisdiction became in the 
main the Chancellor’s system of equity, while .the criminal 
jurisdiction remained in the hands of the Council as such. 
The differentiation of function was, however, a gradual and 
slow process. For the common law judges, who were at first 
members of the Council, but who seem to change their rela- 
tionship to the Council and to become legal assessors rather 
than members, for a long time ait with the Council ® for its 
guidance, and also down to the time of Cardinal Wolsey 
were formally or informally associated with the Chancellor. 

Differentiation spells specialization. The judges had their 
own proper work to do, while the Council’s activities became 
essentially executive. It was in virtue of its great executive 
powers that it made its mark on the administration of justice. 
One might perhaps say that its functions were not so much 
those of a judge as of a police magistrate. Coke® observes 
that the Council in ancient times rarely sat jwlicially except 
for enormous and exorbitant cause.s and not such as ordinary 
courts could condignly punish, lest it .should draw the king’s 
council from matters of state to hear private causes and the 
principal judges from their ordinary courts of justice. It is 
significant tliat the ‘ articles of government ’ of Council in 
2 Hen. VI * find it necessary to provide for the presence of 

’ Nicholas, Proceedi-nga and Ordinanc^B of (he Privy Council, it.. 
Introduction. 

' So on Feb. 10, 1403, there were present ‘ les iustioes de lun Baoo 
et de lautre ’ (Nich. i. 197). 

' Inst., iv. c. 6. 

’ Bot. Pari., iv. 201. This case may be compared with another 
of 1428 (7 Hen. VT), when one Boger, having confessed to a breach 
of the statute regulating the export of wool, all the judges, including 
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jodgw uAere Out OowneU is not learned emmgh, %nd that 
similar provision is made in the artaotes of 6 Hen. VI and 
8 Hen. VI. 

In the precedents which Coke preserves from E!d. Ill 
onwards the stylo of the court is ‘ coram rege et consilio,’ 
the words ‘ in the Star Chamber ’ being sometimes added. 

Down t^ the Tudor period the composition of the Council 
is free from doubt. It was the king, the great men, and, 
subject to rfhat is said above, the judges. Then comes the 
celebrated statute 3 Hen. VII c. 1, the object and effect 
of which will be considered below Lastly, having passed 
through the obscurities of the Tudor period, wc reach the 
time of Coke and Bacon, who agree in describing from 
personal knowledge a Court very like the pre-Tudor Court 
of Henry VI. 

‘The Judges of the court are the Grandees o{ the Realm, Coke’s de- 
the Lord Chancellor, the Lord Treasurer, the Lord President 
of the King’s Council, and the Lord Privy Seal, all the Lords 
Spiritual and Temporal and others of the King’s most 
honourable Privy Council, and the principal judges of the 
realm and such other Lords of Parliament as the Kiiig*shBll 

the three oJiicfR, ■were summoned, and separately questioned beiore 
the King’s Council in the Star Chamber, ahd nsknl whether he should 
bo let off ■with a fine or sent to trial. The judges said ‘ fine him, 
for he will probably bribe the jury.’ To which the Lords yielded, 
and ordered the Treasurer accordingly. Fined 2lK) marks, ursmore 
if he can pay (Nich. iii, .313). Cases of this sort should be read 
in connexion with the Articles of Business that Council drew up two 
years earlier, which said that in matters touching the king’s pre- 
rogative and freehold, as against his subjects, in uhieh matters the 
CounoU is not learned, the king’s judges are to be called, and their 
advice entered as of record (Bot. Pari., v. 407 b). It will be 
remembered that at the beginuing of this reign the baronage seized 
the reins of government. The judges are summoned, but the Lords 
of the Council give judgement. 

‘ It is unlucky that we have at present no rerords either of the 
Privy Council or of the Star Chamber to show the state of things 
whjph preoeded and followed the passing of the Star Chamber Act. 
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name . . t And fihe oourt oiumot sit for the hearing of oanaes 
TEinder the number of eight at least. Thhi oourt . . . doth 
keep ail England quiet.’ 

‘ It is, or may be, comx>onnded of three several Councils : 

‘ (1) Of the Lords and others of His Majesty’s Privy 
Council, who are always judges without appoinimevt. 

‘ (2) The Judges of cither Bench and Barons of the Ex- 
chequer are of the King’s Council for matters of law ; and 
the two Chief Justices, or in their absence twotother Justices, 
are standing judges of this Court. 

‘ (3) The Lords of Parliament are properly He magno con- 
sUio regis, but neither these, being not of the King’s Privy 
Council nor any of the rest of the Judges or Barons of the 
Exchequer, are standing judges of this Court ^ ; i.e. they must 
be summoned and sworn ad hoc. 

‘ Coke, Inst., iv. o. 5. 

On this pasBago we must remark tliat by Coke's lime a distinction 
had appeared between Privy and ordinary Councillors, i.e. the con- 
siliarii nati ; and that by what Uudaon seems to consider a nsurpatiun, 
the Priyy Councillors claimed to occupy the place once held by the 
ConneiUors generally, viz. that tliey were us such judges of the Court, 
while the Lords, the consiliarii nati or heieditary Councillors of the 
Crown, had to be summoned and ewom ud hoc. Hudson mentions 
the thirtieth year of Elizabeth as about the date of this change, borons 
and earls not licing of the Privy Coimcil forliearing their attendance. 

Cote’s statement of the positron of the two Chief Justices also 
requires comment. It would seem from the oxhihits in the Abbot 
of Shrewsbury’s cose (1G08) (v. sup.), that judgement was given hy 
the Councillors on the advice of the judges. It was, it appears, 
‘ error ’ if the chiefs, the ‘ standing judges,' were not called in, under 
the statute, while the other judges could he called on to advise if 
wanted. The indications are that the judges occupy the same position 
as before in Henry Vi’s reign: they give advice, and their advice 
most be attended to ; but the judgement is not theirs. It might 
be that a Chief Justice was a Privy Coimcillor, when his position 
would be better. So we find in the S. C. lists of attendanoes (Uay IS, 
1699) a note against the names of the two obiefs, * nn esteoat priuye 
counseller,' which intimates that the other was not. 
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The style of this Court (which is commonly «trnd con* 
veniently called the Star Chamber) is aooordii^ to Coke 
* coram rege et consilio.' 

So Bacon says * The Court of Star Chamber is compounded 
of good elements, for it consisteth of four kinds of persons, 
counsellors, peers, prelates, and chief judges i.’ 

This Court of Coke and Bacon is in reality and style the 
same Court which existed before the reign of Henry VII, 

Some light is thrown on the relations of the Council to 
the Star Chamber during the Tudor period by the Proceed- 
ings of the Privj’ Council, and by Hawardc’s notes, above 
referred to, which seem to negative the suggestion that these 
Courts exercised rival jurisdictions. 

In 1596 the following jjersons formed the Privy Council : 
Whitgift (Archbishop of Canterbury), Puckering (Lord 
Keeper ; died Ap. ItO), Lord Oobhiim, Sir William Cecil 
(Lord Treasurer). Sir Robert Cecil. Sir Homy Carey (Lord 
Chamberlain), Earl of Essex (MasU'r of Horse), Sir John 
Fortescue (Chancellor of Excheiper). Lord Howard of 
Effingham (Lord High Admiral), Egertoii (Lord Ke'ojpor), 
Lord Buckhursb (Lord High Butler), Sii’ Francis Knollys 
(Treasurer of the Household), Sii T. Hencage (Chancellor 
of the Duchy), and Sir J. WoUej' (Latin Seei-etary ; died in 
February). 

In that year, down to and including May 21, Mr. Hawardo 
gives ten sittings in the Star Oliamber. With tin* exception 
of the three last- mentioned Councillors all came and sat in 
the Star Cliambcr, at some time or other. Some' Councillors 
attended with great I'egularity. The Lord Keeper Puckering 
attended every meeting tdL his death, when his successor 
Egerton attended all the rest. Lord Buckhurst was very 
nearly as good, and so was the Archbishop of Canterbury. 

‘ Life of Henry VII (Spedding), vi. 86. 
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The Chaacellor of the Exchequer only mused one. Sir 
William Cecil came thrice, the others once or twice. 

Amongst those who were most regular in attendance at 
Council are the Lord Keeper, Lord Buckhorst, the Arch- 
bishop, and the two Cecils. 

But in the Star Chamber we find others who are not 
of the Privy Council, viz. Anderson C. J. of fh( Common 
Pleas, Popfaam L. C. J., and Peryam C. B. of the Exchequer, 
Walmcsley J., and the Bishop of London. 

Of these the two Chief Justices and the Bishop are models 
of regularity. 

An inspection of the dates shows that the two meetings 
were never allowed to clash, but that if Council businoss had 
to be done on a Star C'hamber day, the Council came and did 
it in the Star Chamber either before or after the more strictly 
legal business. 

At the time we are dealing with, the early part of 1696, 
the Court was at Richmond, and moved to Greenwich some- 
where about April 20. 

The subjoined diaiy, compiled from t lie two records, speaks 
for itself : — 

Jan. 25. Council at Richmond. 

,, 28. Star Chamber (.'ourt. 

,, 30. Council and a Couit at Star Chamber. 

Feb. 1. Council at Ricbmoiid. 

,, 2. The same. 

,, 3. The same. 

,, 4. Star Chamber Court. 

,, 6. The same *. 

,, 8. Council at Richmond. 

* On this date some formal busiaess was done in Council, but no 
names of Councillors are given as present, and the same thing happena 
on the 19th. 
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7eb. 11. Star Chamber Court 

„ 13. The same. 

„ 16. Coimoil at Biofamond. 

Ap. 23. Star Chamber Court, and letters signed in 
Council by some of those who formed the 
Court. 

May 9. Council at Greenwich 

„ * 13. Star Obamber Court. 

., 14- Council at Greenwich. 

,, 16. , The same. 

„ 19. Council and Court at Star Chamber. 

,, 21. Star Chamber Court. 

.. 24. Council in Star t’hamber. 

„ 26. Star Chamber Court. 

The following extracts from the Council minutes leave no 
doubt ea to the allocation of business between ^council and 
court. It is (he old story <iver again. The C’ouncil does 
not desire to act in judicial matters without the best pro- 
fessional assistance 

At Hampton Court, Jan. 21, 1592. 

‘ Whereas there is depending lieforc their Lordships a cause 
in controversy between Mr. Doctor Lac>sai‘, Judge of H.M.’s 
Court of the Admiralty, and Philip Corsini, merchant stranger, 
wherein they mind to jiroceed forthwith and .-.o end and^e- 
terminc the same, their pleasure is that the parties with their 
witnesses and learned counsel on both sides shall attend their 
Lordships on Friday next at the Star Chamber in the after- 
noon, leAen some of the Judijes sluM be present to give t/ieir 
opinions upon such points of t/te controversy as their Lordships 
shaU find requisite for their better direction in the ending and. 
ordering thereof.' 

‘ On the llth and 13tb some aypearancus before the Council were 
entered, but tbis could be done before a clerk according to Coke. 
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At tie C 0 mt at Croydon, May 14, 1593. 

A oommiBHioii having issued to examine into some disturb- 
uioes r^arding some weirs on the Trent, their Lordships 
* finding the examinations of either side much different and 
the matters meet to be censured and decided by ordinary 
course of justice,’ finally order that all questions grown of 
the said weir shall be referred to the judicial trial of the Star 
Chamber and other her Majesty's Courts of Beeard at West- 
minster, . . . and that the same shall be no more dealt in at 
the Council Hoard.’ 

At the Court al Nonesuch, Juue 5. 

An order to magistrates of Notts, to release one Bulby 
from gaol, that he may attend the prosecution of this case 
in the Star Chamber, as the mattci of the weir is ‘ judicially 
depending ’ there. 

At Nonesuch, June 19, 1593 

A letter to Loid Fi'osideut and Council ot the Marches of 
Wales. One Wheler had complained of p*‘ijury m the Dean 
of Worcester and others, wheieby he had beoi lined £6, and 
for t’l ial thereof ‘a bill is exhibited into the Star CJiamber 
before us where the same is to receive hcaiing.’ Process is to 
be stayed in the Court, of Man lies for levying the fine, till 
the matter is lieard and determined. 

At flidimond, Dec. 13, 1595. 

A letter to the Lord Warden of the Middle Marches near 
Scotland. Certain people liavc e.oinmitted misdemeanours 
tit to be answered here ; the Lord Warden is required to 
take bonds for ‘ their appearance before vs the first setting 
day in the Star Cliamber next term.’ 

In 1612 (10 Jac. I) the same relations are exhibited in the 
curious proceedings against the Countess of Shrewsbury i, 
before a ‘ select council,’ for a contempt in refusing to answer 
’ 2 State Trials, 709. 
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foQy before tbe Privy CbuncU. The nweting vras. held at 
York House, before the Lord Ghanoellor, the Archbiahop, 
the Duke of Lennox, the Lord Privy Seal, the Lord Cham* 
beriain, the Earls of Woroester and Pembroke, Viscounts 
Erskine and Rochford, Lords Zouch, KnoUys, and Wooton, 
the Chancellors of the Exchequer and the Duohy, the Lord 
Chief Justice, the Master of the Rolls, Coke C. J. and 
TanfieldC.'S. 

The majority of the Council were there, including the 
most important, members, with the chief judges added. 

It is stated that this selected Council is to express what 
punishment the offence justly deserved, if it be jvdiciaUy 'pro- 
ceeded with within the Star Chamber. thi.s procedure being out 
of the king’s mercy and grace tliat the lady might submit to 
the king without any punishment in any court judicially. 

It was resolved that if any punishment should^ be given in 
the Star Chamber it should be a fine of £2,000 and imprison- 
ment during •pleasure 

In 1631 (7 Car. 1.) the Privy Council a<'cording to the 
Register numbers forty, six or seven being SuoU-h jieers. Of 
them fifteen are present in the Star Chamber to hear the 
case of Falkland v. Mourdmorris and others This, how- 
ever, was a specially interesting case, the complainant. Lord 
Falkland, himself a Privy Cojuncillor and Lord Deputy, 
having been accused of complicity in what looks Jike 
a judicial scandal in Irelaud. On other occasions the 
attendance was scanty, sometimes not- more than five were 
present, two of whom were Chief Justices ®. 

What then was the object and the cfiect of passing what Effect of 
is known as tho Star Chamber Act of Henry VII ? It runs 
as follows — ‘ The King, our said Sovereign Lord, remembereth 

‘ Star Chamber Cases, 1631-2 (Camden Soc., voi. 39, N. S.). 

' Ibid., 1031-2, under date Ap. 20, 1632 (C!amden Soc., vol. 39, 

N. S.). 



148 SNGUSH ISaAL ISStmiTIONB 

how, by.unlawfol maintenance, giving of liveriee, mgaa and 
toimna, and letainders by indentnreB, promiaeB, oaths, writing 
or otherwise embraceries of his subjects, untrue demeanings 
of sherifFs in maicing of panels, and other untrue returns, by 
taking of money, by juries, by great riots, and unlawful as- 
semblies, the policy and good rule of this realm is almost 
subdued, and for the not punishing of these inconveniences 
and by occasion of the premises little or nothifag may be 
found by inquiry, whereby the law of the land in execution 
may take little effect, to the increase of murders, robberies, 
perjuries, and unsureties of all men living, and losses of their 
lands and goods, to the great displeasure of Almighty G!od. 
Therefore it is ordained for reformation of the premises, by 
anthority of the said Parliament, that the Chancellor and 
Treasurer of England for the time being and Keeper of the 
King’s Privy Seal, or two of them, calling to them a bishop 
and a temporal lord of the king's most honourable council 
and the two Chief Justices of the King’s Bench and Common 
Pleas for the time being, or two other justices in their absence, 
upon bill or information put to the said Ohancollor for the 
king or any other, against any person for any misbehaviour 
before rehearsed, have authority to rail before them by writ 
or by Privy Seal the said misdoers, and them or other by 
their discretion by whom the truth may 1)e known, to examine 
and such as they find therein defective to punish them after 
their demerit, after the form and effect of statutes thereof 
made, in like manner and form as they should and ought to 
be punished as if they were thereof convict after the due 
order of the law 

’ That the preamble of the statute was truthful we have some 
evidence in a report in the Y. B., 7 Hen. VI. 0. An assize in 
Cumberland was adjourned to London, and the reason being asked it 
was said that it was a great matter, and that the parties came wiHi 
great routs of armed men, ‘plus semble pur vener a bataille qne at 
assize.* 

From the researches of an American lady, Miss Schofield of jtbe 



THE STAB C31AMBEB 


147 


Thoo^ certain peraons are mentioned with particularity 
as being members of the Court, it is fairly certain that the 
statute had no effect on the composition of the tribunal. 
It is true that in the eighth year of Heniyr VII there is 
a decision that only the Chancellor, Treasurer, and Lord 
Privy Seal were judges by the statute, and that all the rest 
were assistants et aidants et nemy jvges > ; but Coke expressly 
disapproved uf this, and in practice no attention was paid 
to it. 

There is no rcbord at present known of a Court constituted 
according to the supposed requirements of Henry’s statute. 
In the ninth year of Henry, on June 2 a court was formed 
of the Chancellor, Treasurer, two Cliief Justices and the 
Chief Baron, when an injun<'tioii waN granted against wearing 
liveries. 

In 1508 (13 Hen. VIll the Abhot of Shrewsbury’s case 
was heard before the Chancellor, Fineux, C. J. of the King’s 
Bench ; Tremaylc and Brudenell, his puisnes i Rede, C. J. of 
the Common Pleas ; Kingsinill, Fisher and Butler his puisnes ; 
Hody, the Chief Baron of the Exchequei ; and Sir Thomas 
Doowra, Prior of St. John of Jerusalem, who was a temporal 
lord®. 

University of Chicago, in the Harl. MBS. 6811, Art. 2. and Add. MS. 
4521, Art. 9, and Harg. MS. 216, it Booms that in hia two first years 
Henry VII sat at least ton times with his Council in the Star Chamber 
(on one occasion (Feb. 9) the Council numbering twenty-.six), and 
considered riots and political business. 

In the Year Book 2 Ric. HI, fos. 2 and 11, we find the eases of the 
Spanish merchant, and the Waterford merchants, ‘ ooram rege et 
consilio.’ The opinions of aU the judges were taken in Camera 
Seaeearii. On the other hand, in Y. B. 2 Hen. VII, Mich. T., fol. 9, 
the justices of the Common Bench desiring advice, ‘ suiroxerunt et 
allerent al Chancelier & Seigniors de Star-Cbambre.’ 

‘ Y. B. 8 Hen. VII, 13. 

* liber Intrationum. Add. MS. 4521 and Harg. MS. 210. 

* See Select Cases in the Star Chamber, xxxv. (Seld. Soc.), edited 
byj, 8. Leadam. 

I. 2 
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Hadflcmi, who had access to the records as clerk of tiie 
Court (temp. Gar. I.), states positively that in tiie tenth, 
eleventh and twelfth years of Henry VII cases were more 
often heard before the President of the Council * than before 
the Chancellor. Troasurer, or Ziord Privy Seal ; and that when 
none of these four lords were present other lords sat for 
the determining of causes ; and that during the reigns of 
Henry VII and Henry VIII seven or eight bishops used 
to frequent the court, the number of counciVora attending 
being from thirty to forty, though the nupibers fell off in 
EHizabeth’s time, when the lords who were not of the Privy 
Council ceased to come 

The true view would seem to be that, as before so after 
the Act, the Lords of the Council were the Court which gave 
judgement, with the advice and assent of the judges, of 
whom the statute said two were to be present, and this 
direction seems to have been scrupulously obeyed. This 
view is supported by the Inspeximus and Exemplification • of 
the Abbot of Shrewsbury’s case above mentioned, atecording 
to which the cause is said to have been heard before ‘ the 
Chancellor and others, the Lords of the King’s most honour- 
able Council,’ and that it was ‘ ordered and decreed by the 
same Council by advi^v and consent of all the King’s judges, 
both of his bench and his common pleas, with the Chief 
Baron, being present.’ 

Additional support to tiio view that this was the old court 
of the Council is given by the fact that the jurisdiction 
exercised after the Act by the Council, even in the time of 
Heniy VII, as for example in case of detinue, false imprison- 

’ ‘ Of the Court of Star Chamber,’ poanm. 

* The Presideiit of the Council did not get statntory recognition 
tiU 21 Hen. Vni, c. 20. 

* The statute gives the tribunal no name ; in the Parliament Boll 
it is headed ‘ Pro Camera Stellata.* 

* Pat. Rolls, H. VIII. pt. i. m. 27. 
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meat and defamatum, could not be aui^rted on the terms 
of the atatute^. Moreover, both Council and Star Chamber 
had the same clerk, and the Star Chamber process ran in the 
name of the Council. 

It is idle to suppose that the statute had no meaning. 
Henry was a man of business, and in bis Chanoellor, Cardinal 
Morton, • English Richelieu, he had a most capable 
adviser. It is possible that the king contemplated the for- 
mation of a* small Judicial Committee of Council, which 
should on the «one hand set free the general body of the 
Council from legal work, and enable it to attend to matters 
of state, and on the othei- enable the general body of judges 
to attend to the administration of the common law. If this 
was so, it was a recognition of the propriety and economy 
of separating judicial and executive functions 

But, as Mr. Leadam has pouitcd out, tltere is more than 
this. Since the expiry of the seven years' statute of 1453, 
the process by subpoena or Privy Seal had become irregular. 
This was now restored to statutory validity in the hands 
of the three great officers mentioned 

Again, in 1351 the Council bad given up examination 
on oath^. This procedure was after the Act considered 
to belong to the Star Chamber, and to be eo-extensive with 
its jurisdiction, express or constructive. 

So Coke states that ttie statute gives a power to exar»me 
on interrogatories or oath, ‘ the want -whereof, especially 
in matters of frauds and deceits (being like birds closely 
hatched in hollow trees), was a mean that truth could not 
be found out.’ 

Although Council and Star Chambi-r theoretically exercised 
concurrent jurisdiction, yet the practical distinction is 

‘ It may also be noted that the procedure ore terms was not warranted 
by the Act. 

Ap. 147, note. 


p. 122. ante. 
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marked by the following variations — the Gounril did not 
touch private suite, it had no legal experts aS asseesors, 
and it sat in private. The Star Chamber eat openly. The 
Star Chamber observed the law terms, herein following the 
old practice of the CouncQ when taking judicial busineBs 
In Chambers’ case *, where the defendant, who had been com- 
mitted to the Fleet prison by the Star Chamber for words ho 
used at the Council table, being brought up on his habeas 
corpus, prayed deliverance because st. 3 Hen. VII, c. 1, ‘ which 
is the foundation of the Court of Star Chamber, doth not give 
them any autliority to punish for words only, all the court 
informed liim that the Court of Star Chamber was not created 
by that statute, hut was a court many years before,’ herein 
agreeing with Coke and Bacon 
We may now glance at the procedure and deeisious of the 
Star Chamber. 

Piooeduxe The- procedure brfoie iVns IribumV was thtce-f'oWi. la 
Oivil * 

' ' ' cases between private individuals, tlie plaintiff filed a bill, to 

which the defendant put in an answer and was sworn to it. 
If he refused to answer he was taken to have confessed the 
bill, and judgement was thereupon given. Otlicrwise evi- 
dence was taken by intcriogat cries and depositions. If a 
question of fact could* be more conveniently determined at 
common law, the Court directed the issue to be tri«3d before 
a jimy, and the verdict certified into tlie Star Chamber. 

(2)Criini- The second mode was ore tenus, but this was only possible 
in cases where the defendant confessed his offence. The pro- 
ceedings ore originated either in ‘ sodeu reporte,’ or by 
‘ the curious eye of the State or King’s Council prying into 
the inconveniences and mischiefs which abound in the 
Commonwealth.’ The accused person was without Informa- 
tion privately arrested and examined viva voce without oath 

' Nioh. ill. 216. > 4 Cro. 168. 

* See also Hudson’s Trtatiw on the Star Chamber, pt u> S 
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by Uie Council. Anything he said was taken down, and he 
signed his answers, which he had e^ain to confess in open 
court. But if his confession was ‘set down too short, or 
otherwise than he meant, he may deny it, and then they 
cannot proceed against him but by Bill or Information, 
which is the fairest way^.’ If his admissions were unfor- 
tunate he was condemned cz ore suo, and judgement accord- 
ingly. It* he declined to answer he went to prison till he 
thought better of it. 

The third method was by a written information laid by the (b) 
Attorney-General, as in (he King’s Bench. The defendant 
was brought up on a writ of praemunire or subpoena. To 
the information he put in an answer, which was required to 
be signed by counsel and if sucli an answer was not forth- 
coming he was taken to have confessed the information, and 
judgement accordingly. Aftt'r his answer was put in, he 
was examined on written inlei rogatoru-s and Ihe e* officio 
oath was given him. To this oath the most violent objection The 
was expressed. It was in the form frequently used at the 
present day in courts of justice, and known an the voir (vrai) 
dire : ‘ You shall true answer make to all such questions as may 
be demanded of you, so help you God.’ It was said to be 
contrary to tlu- law of Ood and the law of nature, for by 
them nemo tenetur -proderv jieipsum. Mr. Justice Stephen 
observes that he thinks that the leal truth was that those 

* Coke, Inat., iv. ."i 

’ This requimnient was not merely formal, fur a oounsci who set hjs 
hand to anything unadvisedly would probably regret it. Mr. Baildon 
gives a case (p. .32) where a counsel who had signed a bill imputing 
perjiiry and subornation to an archdeacon and others, the charge not 
being substantiated, was disbarred forseven years, iconic plain language 
was heard now and then. I-ord Keeper Egertoii addressing counsel 
said, ‘ You mustc goc to sohoolo to leame more witte, you are not 
well aduysed. you furgettc yor. place, and to bo plaine it is a lye.’ On 
another occasion the Lord Keeper ‘ made delivery of his conceit for 
Bolioitors ’ (as opposed to attorneys) . . . ‘ that they are cateipillers del 
common wealo ’ and maintenance would lie against them. 
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who disliked the oatii had usually done the things of which 
they were accused, and which they regarded as meritorious 
actioiu. Witnesses were then privately examined against 
him uid judgement followed. 

In one very important direction the Star Chamber inter- 
fered, as we should consider, most dangerously with the 
administration of justice. An instance wUI suffice,^ 

Sir Nicholas Tlirockmorton was tried in Um Queen’s 
Bench for high treason in 1554. After a trial in which 
the prisoner was treated, as we should thihk, with great 
unfairness by the Court and the Attorney-General, and 
defended himself with extraordinary ability, the jury acquitted 
him. The jury were thereupon committed to prison, eight 
of them being brought before the Star Chamber after six 
months and heavily fined. ‘This rigour was fatal to Sir 
John Throckmorton, who was found guilty upon the same 
evidence on which his biother had been acquitted ^ •’ 

What brought about the downfall of the Star Chamber, 
which, unless we arc entirely mistaken, was not only a most 
valuable but a popular court, was the extraordinary severity 
of the sentences it passed for politiu.al offences. Death was 
the only punishment it dared not inflict. Wo may note 
what Mr. Dicey calls tCe ‘ savage humour ’ displayed in the 
sentence passed on the man who objected on religious grounds 
to e|[,t swine’s flesh. He i' to be imprisoned and fed on 
nothing but pork. It had abandoned its true function, and 
had become the obedu-nt instrument of the Government. 

Turning now to some cases from the State Trials to illus- 
trate the actual working of the Star Chamber, we find that 
Sir John Hollis and Sir John Wentworth were prosecuted 
‘for traducing the public justice®.’ A man called Weston 
had been hanged for poisoning Sir Thomas Overbury : 
Wentworth and Hollis went uninvited to the execution. 

’ Stephen, History of Crimindt Law, i. 326 sq. * State TrMs, 1022« 
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Wentworth asked Weston if he really did poison Overbury, 
saying * he desired to know that he might pray with him.’ 
Hollis ‘wished him to disobarge his oonsoienoe and satisfy 
the world.’ Hollis, besides, when the jury gave in their 
verdict, had said, ‘ if be were on the jury he would doubt 
what to do.’ Sir Francis Bacon, who was then the Attorney* 
General, with great grace maintained that these remarks 
implied that perhaps Weston’s guilt was not absolutely 
certain. !Aie defendants excused themselves in a polite 
manner. Sir £dward Coke pronounced sentence, in which 
be referred to cases, beginning with the case of Abimelech, 
made some ohbcrvations on the bad habit of going to execu- 
tions, and finally by way of ■■ censure ’ Sir John Hollis was 
fined £1,000 and Wentworth 1.000 marks, and each was 
imprisoned a year in the Tower. This was in 1616. 

In 1632 Mr. Sheffield * was proscciuted for breaking a glass 
window in St. Edmund’s ehureh in Salisbury. Ho admitted 
that he hod done so, but justified his conduct because the 
window ‘ was not a true representation of the ('reation. for 
it contained divers forms of little old men in blue and red 
coats and naked in the head, feet and hands, for the picture 
of God ilic Father, and the seventh day ho hath therein 
represented the like image of God sitting down taking his 
rest, whereas the defendant conceiveth this to be false.’ 
Besides Eve was represented as being taken whole ou'> of 
Adam’s side, whereas in fact a rib was taken and made into 
Eve. For these and otiicr reasons the defendant made eleven 
holes in the window with his pikestaff and. said one of the 
witnesses, ‘ the staff broke and he fell down into the seat and 
lay there a quarter of an hour, groaniirg.’ For this Mr. Shef- 
field was fined £600. 

Mr. Bichard Chambers a London merchant who had had a 
quarrel with some under-officers of the Customs, was summoned 


’ 3 State Triale, 619. 


Ibid., 373. 
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before the Privy Goonoil, when he said, ‘ that the merchants 
are in no part of the world so screwed and wrung as in Eng- 
land, that in Turkey they have more encouragement.’ For 
this he was fined £2,000 and ordered to make a written apo- 
logy. He refused to do it, and was imprisoned for six years. 

But what brought the court into the greatest odium was 
the severity of its sentences upon the Libellers. , In 1632 
Wfiliam Frynne^ was informed against for his book called 
Histrio Maetix, to which he answered that the book had been 
licensed, and his counsel apologized for the Bt 3 ‘Ie of the book, 
* for the manner of his writing he is heartily sorry tltat his 
style is so bitter and lus imputations so unlimited and 
general.’ The sentence on Prynne was that he was to be 
disbarred and deprived of his University degrees, to stand 
twice in the pillory, to have one ear cut off each time, to 
be fined £5,000 and to be perpetually imprisoned without 
books, pen. ink or paper. Five years afterwards Prynne, 
Bastwick and Burton wore tried for libel and were all sen- 
tenced to the same punishment as Prynne had received in 
1632. As Prynne, however, had lost both his ears already 
he was branded on the checks. 

It should, however, bo said, as Mj-. Baildon has pointed out, 
that these enormou*. fines were often imposed ‘ in terrorem 
populi,’ and afterwards reduecU. He give.s a list of such 
reductions for instance a fine of £1.000 is reduced to £100, 
£600 to £30, and so on. And in fairness it must be admitted 
that cropping the ears and slitting the nose were statutory 
punishments for offences such as brawling in church, and 
provision was carefully made by statute for branding in case 
the offender’s ears had already gone. 

In addition to its criminal business, according to Mr. 
Baildon, the Star Chamber exorcised considerable jurisdiction 
in cases of disputed customs of Manors, and in cases where 

’ 3 State PriolA, 561. ’ Lta RefortuinC(meraStdUlta,-f.4t\\.^ 
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there was a great number either of plaintiSfi or d^endante, 
alflo where foreigners were parties, in deceits of merchants, in 
causes between corporations, mayors and commonalties, bailiffs 
and burgesses, or great and mighty men ‘ where interest drew 
nudice and partaking.’ 

Besides this, a great deal of miscellaneous busmesB was 
transacted there, proclamations of Orders in Council were 
made, the' Assay of the Mint was held, and the Lord 
Chancellor’s annual charge to the judges and justices of the 
peace delivered. 

The Court was abolished by Stat. 16 Car. 1, c. 10, which Its 
recites that the matters examinable in the Star Chamber are '*®**^*®* 
all capable of being duly remedied at common law, and 
that ‘ the reasons and motives induemg the creation and 
continuance of that Court do now cease.’ ' Though the 
statute mentions, as an irregularity, that tlie Council does 
not keep a Plea Roll, it does not allege that the Court 
was illegal. Even Sir Edward Coke said ‘it is the most 
honourable court (our Parliament excepted) that is in the 
Christian world.’ 

The sinister fame of the Court of Star Chamber has The 
thrown into shadow that of other courts of analogous char- 
acter and jurisdiction. The Court of Requests, of which we 
find some rudimentary indications in the* reign of Richard 11, 
was a court of tlie Privy Council sitting to hear the com- 
plaints of poor men or tlie king’s household. It will be 
described later ; at present it is enough to say that it was for 
a time closely connected with the Star Chamber, and that in 
two respects the history of the two courts present similar 
features. Both were defined or regulated by Henry VII, 
and in both the professional element became strongly 
^presented. 
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Th»Pi«ri- Some other oonrts vith powers as ample and methods as 
summary as those of the Star Chamber assisted the Common 
By Letters Patent, Henry VIII established the Courts 

(2) of the i>he President and Council in Wales and the President 

it. Council of the North. The Court of the President and 

(3) of the 

West Council in the West was erected by Stat. 32 Hen. VIII, c. 60, 
with like authority. All three courts were subsidized by 
Parliament, so that ‘his true subjects . . . have undelayed 
justice daily administered.’ They had unlimit^ civil and 
criminal jurisdiction. » 

Although these courts fell with tlie Court of Star Chamber, 
they were not abolished in terms. The Court of the President 
and Council of the Marches of Wales was expressly abolished 
in 1688 K 

The President and Council of the North hod co-ordinato 
jurisdiction With the Border Commission wliich was established 
after the union to prevent the ‘ thieving trade.’ Commissions 
of oyer and terminer wore diioctcd to an equal number of 
Englishmen and Scotchmen, extending to certain limits on 
each side of the Border. ‘ And these meet in their iSessions 
and hang up at anothci rate than Uie assizes, for we wore 
told that at one session, they banged eighteen for not reading 
3tcul deriei. This liath made a considerable reform 

LasSSg main offences punished in the Star Chamber wore for 

““ the most part unknown to the common law —perjury, forgery. 

Criminal riot, maintenance, fiaud, Ubcl, and conspiracy. Cognizance 

Xaw 

was also taken of otlempte to commit certain ofFenecs, such 
as coining, murder, burglary, and poisoning, and of black- 
mailing and ‘entanglmg young gentlemen in contracts of 
marriage to their utter ruin, to which no statute extevdeth’ 
(Hudson.) 

‘ 1 Wm. & Mary, c. 27. 

* Lives of the Norths, i. 286, which see for an instance of Border 
jostice. 
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Tbe Star Chamber permanently enlarged the limits of 
the Et^lish Criminal law by enriching it with a list of 
common law misdemeanours which, before unknown or little 
considered, we owe to its vigilance as custon morwm ; and 
when the Court fell never to rise again the King’s Bench 
without difficulty adopted the Star Chamber tradition. 
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CHAPTER XV 

THE COURT OF CHANCERY 

Wbiu; the Council in the Star Chamber was exercising 
criminal jurisdiction, it was at the same time developing an 
extraordinary civil jurisdiction, which eventually fell into the 
hands of the Council’s most important legal member, the 
Chancellor. As compared with the Justiciar the Chancellor 
was, at first, a humble personage. He was the chief domestic 
chaplain of the king and did the secretarial work, presumably 
because he possessed the rare gifts of being able to read and 
write. He apparently resided in the ])alace, and we know 
that he had a daily *alIowance of five shillings, a simnel, 
two seasoned simnels, one sextary of clear wine, one sextary 
of household wine, one large wax candle and forty pieces 
of candle’. In the time of Henry II this allowance was 
made only si extra dmum comederit ; if he dined at home, 
inira domum, he only got thieo and sixpence, with a slight 
variation in the other commodities *. The Chancellor 
occupied and made the most of a position strategically 
valuable ; being invariably in early times an ecclesiastic he 
was always at the king’s ear ; he kept the king’s soul, and the 
king’s seaP. He was at an early period intimately connected 

' Mad. Ex. 1, 195. * Ibid., 42. 

' Seals were once rare, and not poaieeaed by common persona. Note 
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with the wlministratioii of the Common Law, for he presided His dnties 
ministerially in the Chancery which was the writ oflSce to which 
all who wish to begin an action at law must go to get a writ ; terial 
and the writ was sealed with the King’s Seal. When the Stat . 

West. II ^ gave to the writ office the authority to issue writs 
in eonsimili caau, because the common law was insufficient, 
and still the^ common law courts faUed to take advantage of 
the statute it was upon the Clianccllor, the ‘ Secretary of 
State for alf uepartments,’ tliat the burden fell of attending 
to the petition^ of those wlio .sought the residuary justice of 
the King. 

Those who beat lu mind the \ariou8 facts we have already 
mentioned, — the constant references to the Council in novel 
cases, the jealousy that the Council showed of the Chancellor 
issuing writs other than d( cvrau. the origin of the very writ 
of eiApoem, the fact that the Chancellor was a most important 
member of the Star Chaiulwr, and that owing to various 
causes the residuary royal jurisdiction was really since Edward I 
vested not in the King but in the King in Council, — will have 
little difficulty in attributing the Chancellor’s rise to his Hi s 
connexion with the Council. The frenuenf i omplaints of ^STSie'* 
Parliament in the fourteenth and fifteenth centuries against Council, 
this jurisdiction do not distinguish between a summons before 
the Council and a summons la-fon- the Chancellor*. The 
petition or bill, which was addressed usually to the Cliancellnr, ‘ 
complained of an alleged wrong done by some one. and asked 
that the offender might be sent for to answer, and that a 
remedy might be provided. But occasionally a petition is 
addressed to the Chancellor and Council ; thus one about 

the gibe of Bioardus de Luci the Chief Justice, ‘ vir magnificus et 
prodens,’ when Gilbert de Balliol said that he hod a seal. The great 
man ‘ subridens ’ said that it used not to be that ' quemlibet militulum 
sigiUnm habere quod legibus et praecipnis personis tantum competit.’ 

’ 13 Ed. I. o. 24. 

’ Sdeel Cages in Chancery (Selden Society), edited by W. P. Baildon, 
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1384^ is ‘ To the Chanoeilor of our most redoubted Lnd tiw 
King and to hie most vise Council,’ and another * eomevhete 
after 1396 is addressed to the Chancellor ‘ and to the other 
most wise Lords of the Council of our most redoubted Lord 
the King * ; the explanation being that the Council sat os 
judges in the Court of Chancery well into the fifteenth century^. 
The Chancery and the Star Chamber were the twin children 
of the Council : ‘ as the Chancery bad the praetorian power 
for equity, so the Star Chamber had the censorian power for 
offences under tlie degree of capital.’ It may be said that 
up to the time of Edward 1 the royal justice was making the 
common law. that after that time it was supplementing it. 

The Chancery, like the Court of Exchequer, started as a 
ministerial bureau, and ended as a law court. Tt partook of 
both these characters on its ‘ Latin ’ or common law side, 
where petitions were heard against the king, e. g. for an escheat 
which had been unlawfully taken. In such a case the Chan- 
cellor directed the issue of fact to b<i tried by a jury in the 
King’s Bench. This side lasted till the time of EUxabetli. 

The purely judicial activity of the Chancellor began about 
the end of Edward Hi's reign, and then he is found sitting 
sometimes alone but usually with other members of the 
Council. It is very doubtful if the Chancellor regularly sat 
alone in a judicial capacity before Wolsey’s time. Sir Erancis 
Hjlgrave thinks it quite uncertain whether, till Wolsey sat 
alone in his own court and settled forms and practice, the 
earlier Chancellors did anything hut issue writs. This is 
probably saying too much, but the composition of the tribunal 
was evidently uncertain as we may gather from the cases 
quoted in the Select Cases in Chancery. 

Thus in 1377 * the Chancellor alone dismisses a bill. Also 
in 1407-9^. In 1498* Chancellor and Council are sitting 

’ Select Cases in Chancery, No. 107. ’ Ibid., No. 19. 

* Ibid., xiii. * Ibid., No. 106. 

‘ Ibid., No. 107. • Ibid., No. 96. 
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together, and -tiirough the reigns of Henry Yl and Edward IV 
the Chanoellor is found sitting either alone, or with other 
members of the CounoU, or with the common law judges. 

The Chancery as thus constituted was the iinal court of 
the law merchant and the law ecclesiastical ^ : to it came 
the petitioner who said either that his adversary was too 
strong for.tli^ law, or that the law know no remedy for the 
complaint. ^1 manner of topics come up, and no distinction 
is as yet made between civil wrong and crime®. Moreover 
various statutes delegated to tlio Chancellor parts of the 

’ Infra, p. 271 sq. * Hargrave, Law Tracts, 312. 

* The following cases, taken mainly from the (Jalendars of the Pro- 
ceedings in Chancery (temp. Richard 11 — Elizabeth), show the variety 
of the complaints which came before the Chancellor. 

Kymberley v. Onldsmith. Bill for nou-driivery to plaintiff, ‘to his 
importable lossc and hindryng.' of a ton of wood which defendant 
had sold him and which hod been )>aid tor in wool. — Calfi. zx. 

A petition from your ' poor orator William do Egremont. parson of 
Workington,’ temp. Henry IV, alleging that one Richard Goldsmith 
did horribly assault him in church, and imprisoned his servants till 
ho paid £10 as ransom. That our Lord the Hing hod sent writs, but 
only with the result of making him ‘ more malicious and horrible than 
ever ; ' and that he subsequently attempted to murder plaintiff on the 
highway, and stilt threatens him, so that he durst not abide in the 
country or live in his parsonage (prayer foi ’Subpoena, and that the 
defendant find sufficient surety ot the peace). — flelecl Cases in 
Chancery, No- S2. 

Hodges v. Harry, temp. Henry VI. Petition to Chancery to reBtreir" 
defendant by oath from using the ' sotill craftys of enchantement 
wyebeoraft and sorccrye,' wfaeroby ‘ be brake his leggo and foul was 
hert.’ — Coi. i. xziv. 

Oodard v. William Ridmynton, probably temp. Henry V. Bill 
addressed to the Master of the Rolls, complaining that defendant 
had ravished his servant maid, and beseeching the Master of the Rolls 
to ‘ tenderly consider the promissis and thereupon to set due correc- 
tion.’ — Cal. i. lix. 

John Staveme v. John Bonynton. Petition to the Chancellor 
for a writ of subpoena to be directed to a witness to come and give 
evidence, and ‘ to deolorc the trewoth in the matiers foresaide.’— 
Cal. i. ziz. 
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jorudictioii okdmsd by the Coimoil, e.g. to iasoe a Capiiu 
to the sheriff for the arrest of those who oommit feloniM 
and dee into an unknown place, and if that fails a writ of 
proclamation 

Uses or trusts of land were among the earUest subjects of 
the Chancellor’s equitable jurisdiction. These promises wero 
not recognized by the Common Law, but they w6re .considered 
binding in conscience by the Chancellor and we]^ inforced by 
him with public approval. It was not only against the feoffee 
to uses that the ChancoUorB proceeded : '' they gradually 
extended their operations against the feoffee's heir, and against 
his aUence with notice of the trust, although they held, as 
their successors have done, that the purchaser of the legal 
estate for valuable consideration without notice, might retftiu 
the land for his own benefit. 

Besides this special sort of breach of trust, the Chancellor 
gave re^el against irand, miaValae, accident. partienVariy tb® 
accidental loss of a document, bicac-h of confidence, duross 
and inequitable dealing generally, or uherc the practice of 
the Common Law was inelastic. 

The procedure ot the Coui-t of Chancery was better fitted 
for the investigation of fiduciary relationships than that of the 
Common Law At common law neither the parties to an 
' t«tion nor otlier interested persons were competent witnesses 
till 1851 * and 1843 ® respectively. The Chancellor not un- 
reasonably assuming that the defendant knew better than 
most what he liimself had done, ordered him to answer the 
eomplaioant’s ‘ bill ’ on oaih, and sentence by sentence, to 
discover any documents in his possession, and if he disobeyed 
sent him to prison. If the Chancellor was satisfied with the 
complainaiit’.s story he made a decree directing the defendant 

' 2 Ben. V, a. 1, c. 0. ' 14 and 15 Viet. c. 99. 

• 6 and 7 Viet. c. 86. 
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to speoifiaally perform what he had {ffomiaed, or do what 
the Chanodlor ooncddered just, and sent him to prison if he 
disregarded it. He acted tm personam. 

The weapon that the Chancellor used was the famous writ 
of ‘ Subpoena which was an order addressed to the defendant 
to appear in person before Chancellor and Council, to ‘ answer 
what should then be objected to him.’ It was thus of quite 

a 

general application. Thus a petition to the Chancellor of our 
Lord the King that defendant find surety of peace (1388), 
obtains it. , 

‘ Ricai-dus, &c., Tlumie Holbein, sal. Quibusdam certis ThoSub- 
de causis nos ct consilium nostrum intimc movontibus 
tibi praecipimus fii-miter iniungontes quod omnibus aliis 
praetermissis ct excusatione quacunq ue pcnitus cessante in 
propria persona tua sis enium nobis (t dictu comilio nontro 
die aabbati proximo future ubic-unquc tuqc fuerit ad 
reafondendum super hiis que tibi ohiicicatur tunc ibidem 
ox parte nostra ct ad faciendum ultorius et recipiendum 
quod Curia nostra consideraverit in hac parte, Et hoc 
Kub poena centum librarum nuliatenus umittas. Et habeas 
ibi tunc hoc breve. T. nieipso 

There was also the wi it of Quibmdam certis de. causis, Quibus- 
probably of earlier date, which omitted the pecuniary penalty, de*raHSif 
and had ‘sub gravi indiguarione,' or words similar®. _ . 

•praemunire writ began with the same phrase, as did the w^t 
of venire facias. 

This latter writ went to the sheriff, directing him ‘ venire ‘Venire 
facias coram nobis in Cancellaria nostra,’ piesumably if it**®*"®" 
was thought that the subpoena would not be attended to®. 

The defendant came or was brought, and was examined, viva 
voce at first, later by written answers, but always on oath. 

* 8deet Cases in Chancery, No. 7. 

• Ibid., No. 18. 


• Ibid., No. 17. 
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U any one complained to the Chancellor that he was wrong> 
fully imprisoned, the writ of corpus cum causa issued. Thus 
in 1388 we have the following answer to a petition from 
a man imj^isoned, as he says, wrongfully for debt. 

<C(»pns ‘ Bicardus, Viceo. London, sal. Praeoipimus vobis fir- 

onzKi 

oaiua.’ miter iniimgentes quod omnibus aliis praetermissis et 

excusationc quacunque penitus cossante, h&beatis coram 
nobis in Cancellaria nostra die lune proximo future 
ubicunque tunc fueiit lohannem Milner de Takely in 
Comitatu Essex per vos in prisons no/)tra de Neugate 
sub oresto detentum at dicitur unacum causa arestacionis 
et detencionis suae. £t hoc sub inrumbenti periculo 
nuUatenus omittas hoc breve vobiscum deferentes. 
T. meipsoi.’ 

We may compare with these originals the two most 
familiar wrjts of the present day, the Subpoena and the 
Habeas Corpus. 

‘ Edward, by the grace of God. &c. to . . . greeting. 
We command you that, laying aside all excuses and 
pretences whatsoever, you personally bo and appear 
before ... on the . . . of . . , there to testify the 
truth and giv<!» evidence, .\nd this you are not to 
omit under the penalty of £100, to Ije levied on the 
goods and cliattels, lands and tenements of such of you 
is shall fail herein.’ (// ‘ d\ices tecum ’ add : ‘ And that 
you, or such of you in whose custody or power the same 
be, do bring with you and produce before . . . (ow 
justices) . . . aforesaid . . {desoribe documents). 



‘ Habeas 
Corpus ad 
BabUcien- 
dtun.' 


‘ Edward, by the grace of God, &e. to . . . greeting. 
We command you that you have in the King’s Bench 
Division of our High Court of Justice, at the Boyal 
Courts of Justice in London, immediately after receipt 


' Select Cases in Chancery, No. 8. 
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of this Onr Writ, the body of A. B., being taJten and 
detained under your ouetody, as it is said, together with 
the day and cause of his being t^&en and detained, by 
whatsoever name he may be called therein, to undergo 
and receive all and singular such matters and things as 
our said Court shall . then and there consider of con- 
cerning him in this behalf : and have you there then this 
our writ. 

‘ Witness.’ 

In the reign«of Henry VI wo liud the origin of the Injunc- 
equitable system of granting Injunctions. There wras a case * 
in which the plaintiff had given a bond in payment of certain 
debts he had purchased. He then, on finding that he could 
not bring an action to recover the debts in his own name, 
fQed a bill before the Lord Chancellor Waynfletc to be 
relieved from his bond. The case being adjourned into the 
Ezcheque/ Chamber, the judge^> hold that the bond being 
without consideration it should be cancelled by decree which 
the Chancellor accordingly pronounced. An action never- 
theless was brought in the Common Pleas on the bond, 
and succeeded, the Court holding that the Chancellor could 
indeed imprison the contumacious party by way of enforcing 
his decrees, but that the party could still sue on his legal 
right in a court of law. To remedy this the Cliancellor then 
introduced the injunction, by which he forbad the plainti^ 
to proceed, or, if he had obtained judgement, to execute it. 

This was a fruitful source of diffoienee between Chancery 
and Common Law, which remained open till the famous 
battle between Coke and Ellesmere. 

In the Year Book 22 Edward IV, 21, we have a premo- 
nition of variance. The Chancellor granted an injunction 
after a verdict in the King’s Bench, on the ground that the 
verdict had been obtained by fraud. The Lord Chief Justice 

» Year Book, 36 Hen. VI, 13. 
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adced the plwntifi’B counsel if they would not piay judge* 
ment, to which they said they weie afrud of the injunction. 
The Lord Chief Justice su'd no harm could come to them 
except imprisonment, and if that happened ‘ apply to ns for 
a Habeas Corpus, and we will discharge you.’ The matter 
was apparently amicably arranged, and indeed at this period 
the relations between the Clianccllor and the.'^judges were 
close and friendly. He often consulted them, they often sat 
with him ; some writs ran ‘ per curiam cancellariac et omnes 
iustitiarios,’ or ‘ per decrctum canrellarii ex ^assensu omnium 
iustitiariorum.’ The judges recognized the peculiar attri- 
butes of Chancery, and the occasions when resort might pro- 
perly be made to that court. On the other hand, where 
a man had a remedy at common law he should not hare 
a remedy in Chancery. 

The Com- In Elizabeth’s reign the common law judges rebelled against 

O&OQ IjftW * 

Chancellor’s interference by injunction. The Chancellor 

•ndin- took the position that his jurisdiction did not affect to im- 

junctions. 

peach the common law judgements ; but admitting their 
validity merely relieved upon equitable eonsideralions arising 
thereon. The judges retoited that though the Chancellor 
did not assume to examine their judgements, yet by his 
decrees he took away their effect. 

By 27 Eliz. c. 1, it was made a praemunire to apply to 
BSier jurisdictions to impeach or impede the execution of 
judgements given in the King’s Courts ; and in the thirty- 
first year of Elizabeth a counsellor at law was indicted in 
the King’s Bench foi exhibiting a bill in chancery after judge- 
ment had gone against his client in tlie King’s Bench >. 

The Court of Chancery, however, pursued its way undis- 
turbed. It had experienced some difficulty in enforcing its 
decrees. The original process had been by subpoena attach- 
ing the person. The Chancellors, not finding this entirely 
’ Crompt. 67-68. 
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efficaoiona, invented (Ij the eommiseion, of rthdUon, on which cam* 
their ofSoers proceeded to break open houses in execution 
of the decree and arrest the psuty as a rebel, and (2) the 
commission of sequestration to sequester the party’s lands, and se* 
The judges disliked this last commission extremely, and^^J^*’^ 
went so far as to say thfit if the sequestrator were resisted 
or killed it 'would be only homicide se defendendo. 


In 1616 matters came to a head in the great battle 
between Coke and Lord Ellesmere on the subject of injunc- mere, 
tions. In a case in which, tried bedore Coke, a verdict bad 
been obtained by a grosh fraud, the Chancellor perpetually 
enjoined the successful party from proceeding to execute his 
judgement. The verdict had been gained by decoying away 
a necessary witness of the defendant and making the judge 
believe he was dying. The witness was taken to a tavern, 
and a bottle of sack ordered for him ; as soon as he put it 
to hib mouth the emissary went back to court, and when 
the witness was called the emissary swore that ‘ he had just 
left the witness in such a state that if ho were to continue in 
it a quarter of an hour longer he would be a dead man.’ 

The Chancellor on learmiig this granted an injunction. 


Indictments were then preferred against everybody, suitors, 
solicitors, and counsel, for a praemunire for questioning in 
equity a judgement obtained in the King's Bench. 

The King, after taking advii-e with the great law officers, Settle- 
supported the Chancellor not merely on the grounds that 
they gave him i. but added something about it being part of pu*®* 
his ‘ princely office ’ and suitable for his ‘ princely wisdom ’ to 
determine disputes between his several courts. 

Prom that time down to the Judicature Acts the power 


‘ The law officers gave as their opinion ‘ that the Chancery is a court 
of ordinary justice for matter of equity, and the statute meant only to 
restrain extraordinary conunissions and such like proceedings.’ 
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The stcei^h of the jurisdiotion of the Court of Chancery 
lay in the writ of subpoena commanding the defendant to 
appear, and the subsequent process i^ainst the person if 
its decree was disregarded. Without too roughly wounding 
the susceptibilities of the common law judges l^y acting 
directly against them, it obtained a virtual contrpl over their 
courts by ordering a suitor, on the application of the person 
interested, to refrain or desist from enfqroing his legal 
rights on pain of imprisonment. By this means it obtained 
a practically exclusive jurisdiction over such matters as mort- 
gages and trusts, in which it took a diiferent view of the 
rights of parties from the courts of common law. It ordered 
the cancellation of document.^ obtained by fraud, a thing the 
common law could not do. It also obtained a jurisdiction 
over the restfaining of wrongs, the winding-up of partnerships 
and the taking of accounts, which the courts of common law 
neglected to assume. Such indeed was tlie slowness and want 
of elasticity of the common law that had it not been^or the 
genius of Lord Mansfield the mercantile law of this country 
would have found its way into the Courts of Equity. 


Though at one time the ChanceUor’H equity was open 
to the reproach of Selden that it varied with the length 
Chancellor’s foot, it gradually became systematized ; 
rules grew up because precedents were followed. Several 
ChanceUoTS, such as Lord Nottingham and Lord Eldon, have 
gained fame on the ground that they powerfully contributed 
to this result, but justice cannot be done to them here. 


Cardinal As the business of the Court grew its staff became larger. 

The tenure of the Great Seal by Cardinal Wolsey was marked 
by great vigour. He did not, as his predecessors had done, 


’ See ffoare v, Bremridge, L. B., 14 £q. 622. 
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oaU in tho common law jadges to aasiat him with their 
advice ; they complained that ho iasned his decrees unduly : 
if they disregarded him he sent for them and reprimanded 
them. But such was his reputation for ability and uprightness 
and BO freely did he exercise his equitable authority, that the 
business in Chancery grew enormously : of his own authority andmakes 
he established four new courts of equity in the king’s name. 

Only onef smrvived the fall of their great founder, and that 
was presided over by Cuthbert Tunstall, the Master of the 
Bolls 1. Till the Act 44 & 45 Viet. c. 68, the Master of the The 
Rolls sat separately as a judge of first instance for bearing 
causes in Chancery. 


By 63 Geo. Ill, c. 24. (1813) the Crown was authorized to 
appoint a Viee-Chanccllor to help the Lord Chancellor. 

By 6 Viet. c. .5 (1842) two more Vice-Chancellors were 
appointed, on the occasion when the equitable jurisdiction 
of the Court of Exchequer was taken away. 

In 1861 were created two Lord Justices of Appeal in 
Chancery, who together with the Lord Chancellor if he chose 
to sit, should form the Cimvt of Aiqjcal in Chancery ®. 


The Vice- 
Chan- 
cellors. 


The Lords 
Justices of 
Appeal in 
Chamcery. 


FVom that court appeal lay to the House of Lords®. 


* In the twentieth year of E<lw. II, WiUiilbi dc Armyn was made 
Master of tho RoUu to rolievo tlie Chaneelloi ot tin- castody of the 
records. 

’ 14 & l.T Viet. e. S.'t. 


' find., § UK 
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THE COURT OF REQUESTS 

Ite origin. T&B origin of this court is attributed by Palgrave and 
Spence to the order of 13 Ric. II regulating the procedure of 
the Council, which said that the Lord Privy Seal, together 
with such of the Council as were then present, should expedite 
(exploiter) the bills of the lesser folk, and hence Palgrave 
deduces the claim of Lord Pri\y Seal to preside in the Court 
of Requests. There seems, however, no authority for saying 
that the Court of Requests dated from that period. Tlic 
learned editor of the Seket Cases in the Court of Requests 
states that be first finds the name ‘ Court of Requests ’ in 
1629 ; and in the senfenre which he quotes, ' Hereafter folowe 
the names of such Counsaillours ns be appoynted for the 
'iiqfyag of power monnes cauws in the Kynges Courte of 
Bequestes,’ he points out that stress is laid on the fact that 
the judges arc Councillors. 

Its con- The order of Richard II mode a Committee of Council, and 
the true view would appeal to be that lor a lung time the 

Connofl. court was either a delegation or an aspect of the Council, 
similar in character to the early position of the Court of 
Chancery and the Star Chamber, and deriving its authority 
from that fact. 


' Edited for the Selden Society by I. S. Leadam, siv. 
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Bxmrj Vn it a definite tribunal, and nominated the 
membera, thus turning into a permanent or etandiog com- 
mittee what had before been a haphazard meeting of 
councillors. But even then its intimate connexion with the 
Council and the Star Chamber is attested by the list of 
Sir Julius Caesar which shows that all the judges in the 
Star Chamber, from the ninth year of Henry VII down to 
the third and fourth of Philip and Mary, sat aliemia vieahua 
in Ihe King’s Court at Whitehall, commonly called the Court 
of Requests, or wherever the king held his council, for the 
hearing of private causes tietween party and party. The 
Lord Privy Seal had also a seat in the Star Chamber. 

Wolsey placed the Court of Requests permanently in The Poor 
Whitehall, for the expedition of poor men’s causes (1615^9). 

Till then, this 'Court.' as it was called, ‘of Poor Men’s 
Causes,’ attended the royal person on the royal progresses, 
and it is nut till about 1497 that its l>ouks indicate that any 
difference is made between term and vacation. Mr. Leadam 
pertinently remarks that this discrimination, when it was 
made, indicates that a professional element was getting con- 
trol of the court Suppliants to the court alleged usually, 
either tliat they were too poor to sue at common law or 
that they were king’s servants attending the ro.yal person. 

When the professional clement first appeared in the court Its com- 
it is hard to say, but at the end of the reign of Henry VTJJ 
‘ the court was composed of professional lawyens, civilians 
and canonists, and the judges were styled Masters of 
Requests 

Since the aceession of Henry VII the court had never 
been idle ; in especial, it had taken the part of copyholders 
who were suffering under the enclosures of their lords. When 
the dissolution of the monasteries had given estates to needy 
courtiers, and rising prices made land more valuable, the 

' Sdtti Cota t% Court of Begvutt, ovi, cviii. ' Ibid., xvi 
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tenantry were foroed to invoke aaeistanoe in inorearing 
nambers, and the legal element in the oonrt became more 
prominent. Two pennanent judges, ‘Masters of Requests 
Ordinary,’ ‘ began towards the end of Henry VlII’s reign to 
control the work of the courts.’ Elizabeth, being much in 
love with royal progresses, required the old machinery to deal 
with such petitions of justice and grace as were presented to 
her en rouic. Two Masters of Requests Extraordin&ry were 
then appointed to reinforce the court, and this set free two 
to accompany her. 

After the accession of James I. four Masters in Ordinary 
were appointed, but as the volume of business became very 
heavy, and as the king still went on progresses, there were 
great complaints of the irregularity of the sittings and the 
delays which naturally resulted. 

The functions that the court during this period discharged 
were analogous to those of the Council, at any rate prior to 
the reign of Henry VII. There is this difference, that the 
Court of Requests entertained only civil business, but both 
are alike in this, that they offered relief to those who cither 
from disadvantages personal to themselves or from the rigidity 
of the common law were unable to get justice. Here was the 
poor man’s court of equity, and it is beyond question that 
it attracted an abundant amount of business. 

'*lt8 jurisdiction was, however, to be seriously attacked. So 
long as it was incontestably a eommittee of the Council, its 
position was as impregnable as that of the Star Chamber. 
But when the councillors disappeared from the board and 
the purely professional element remained, it was vigorously 
asserted by the common law courts that here was, in effect, 
a new commission which the crown could not grant, and that 
if a suitor desired equity there was the Court of Chancery 
open to him. 

' SdeBt Cana in Court of Beqveata, xix. 
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R was doabtiesB the troth that however theoretioally 
perfect the legal snccession, practically this court could not, 
as now constituted, claim the support of immemorial custom. 

The Privy Council, that is the active members of the Council, 
had become a distinct body : Privy Councillors sat in the 
Star Chamber, they did. not sit in the Court of Bequests ; 
the Star Chamber had in addition some statutoiy authority, 
the Court of Requests had none. 

On January 16, 1597, Sir Julius Caesar, one of the Masters Sir Julius 
of Bequests Ordinary, writing to Lord Burghley, ®ocloHed 
a memorandum in defence of the Court of Bequests, main- 
taining that it was ‘ member and parcell of the King’s most 
honourable Counsell attendant on his person,' and giving 
one or two instances in which the common law courts had 
recognized the court, one case particularly in which by letter 
the Common Picas requested the lutcrvention of the Court of 
Bequests, ‘ being a ctiurt of equity,’ to stay their’own common 
law process. This happened in 1585, but within a few years 
the attitude of the common lawj'ers had entirely changed. 

It is not very profitable to discuss motives, but it is certain 
that the extensive operations of the Court of Bequests, due 
possibly to greater cheapness and less technicality, materially 
diminished the ((uantity of business wh/cb came to the com- 
mon law courts, and thus diminished the fees payable therein. 

Prestige and profits were alike affected. The Beque^s 
entertained suits whicli, the defendants constantly said, were 
determinable at the common law, it issued injunctions stay- 
ing suits at common law, and forbidding defendants to sue 
the plaintiff pending the suit in the Requests or after judge- 
ment, and took bonds of the parties to perform its decrees. 

It is also possible that this dislike was strengthened by the 
growing jealousy of the Prerogative. 

At any rate in 1590, according to the authorities, the 
attack commenced. Thu Common Pleas, speedily reinforced 
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by the Queen’s Bench, commenced to issue prohibitions to 
plftintiflfB in the Bequests, issued vrits of habeas corpus in 
favour of persons imprisoned by the Requests for contempt, 
and in Stepney's case (40 &, 41 Eliz. 1698) it \ros adjudged, 
according to Coke that the Requests was no court that had 
power of judicature, but that all proceeduigs there were corom 
non iudice, and that an arrest under a warrant of Privy Seal 
was false imprisonment. 

When wc remember Sir Edward Coke’s furious indignation 
against the injunctions of the Court of Chancery, it is not 
surprising that ho threw the weight of his authority against 
the Bequests. The year after he b(‘eamc ('hief Justice of the 
Common Pleas all (he judges agreed lluit a perjury in the 
Court of Requests was not punishable. ' for it is but a vain 
and idle oath and not a corrupt oath, boeaus(> the Court of 
Requests liave nothing to do with noi can examine titles of 
land.’ Quod' nota, adds the reporter- 

It has been generally accepted, on the authority of Spence 
and Palgrave. that the Requests never survived the blow (hey 
received in the forty-tirst yeai oi Elizabeth. Kow that 
Mr. Leadam's book i.s published it is I'lipossibk* to hold that 
view, Blackstone * raid that tlie I'ourl was ‘ virtually 
abolished’ by 10 Cm. 1, e. 10 (1040) commonly known as 
the Act aimed agamst the Stai Cliauibi'r anrl the courts of 
ebgnate derivation. ‘Virtualh.’ lor the court is not men- 
tioned in the Act. and as a fret continued without apparently 
any challenge. Between April 2ti and May 17, 1642, 
Mr. Leadam lias counted id its books of orders and decrees 
556 orders made ! in August of t hat year the Civil War 
broke out, the Privy Seal was withdrawn, the legal machinery 
lost, and the court died a natural death. 

' Inst., iv. 9, to. 97. ‘ Yelvertoo, 3rd cd.. 111. 


* Comfn,. iii. 61. 



CHAPTER XVII 


THE COURT OF ADMIRALTY 

The history of the jurisdictiou of this court is, s^^ys Its origin. 
Bishop Stubbs, ‘ as yet obscure.’ Pryiuic ^ asserts that there 
was an Admiralty Court with tivil and criminal jurie- 
diction temp. Henry 1, which dated from Saxon times, M 
lus authority u* the Black. Book, ot the* Adnutalty^ which ie 
now supposed by the Is'st authorities - to have been written 
in the fifteenth century, and of whieli the matter is not 
earlier than the fourteenth centurj, the references to tl® 
times of Henry I and John being considered apocryphal- 

The tilh' of Admiral does not cH-cur much before the The office 
fourteenth eciitury, and tlien in connexion with the French 
possessions of the English Cr<»wn. In the Vaseon Jloh, 

23 £u. 1, we find tuention of the uj>pomtment of ^n 
Admiral of ‘ tlie Raion fleet ’ ; in 1300. Gervase Alard was 
made Admiral of the fleet of the Uin(]ue Ports, and this is 
the earliest known use of the title in England •*. The i^ord 

' Animadvernonn, 10(5. 

‘ Utkti Pleat in the Court of AdmiraUti (Soldcn Society), Introd. 

* Hollzendorll. Handburh dtt I'ljllKfrefhtt, 346 and 360, says that 
William do Ijcyliourue hits Die title ‘ Admiral dc la mer du Boy 
d'Anglotorro ’ in 1286. Sei' Dirt. Nat. Biog., s. v., W. de Loyboume# 

As to prize jurisdiction see Holtzendorfi. 351, 6 (vol. i., § 76), n. 3, fi* 
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itaeU was emidoTed in the Mediteiranean navies, and is 
bdieved to have oome &om the east by way of Genoa. 

Adminlty The Admiralty courts appear somewhere between 1340 
and 13S7, in consequence, it is said, of the difficulties ex- 
perienced by us in dealing with piracy or ‘ spoil ’ claims by 
or against foreign sovereigns. Before 1340 there was a con- 
stant correspondence between ourselves and foreign kings on 
this topic, and on the alleged inability of injurtid persons 
to obtain justice. Our courts of common law when the 
plaintiff was a foreigner seem to have given no redress. 

The matter was brought prominently before the notice 
of Edward III when he had to pay out of his own pocket 
damages for outrages committed on his allies the Genoese by 
his own subjects. In 1340 the battle of Sluys, which gave 
him maritime supremacy and allowed him to assert bis 
claim to be sovereign of the seas, offered him the opportunity 
of founding 'an Admiralty Court to keep the king’s peace 
thereon. 

Con- Doam to the early part of Edward Ill’s reign, Admiralty 

matters came cither before the e<immoii law courts, the 
Council Chancellor, or the Council (there is one case before the 
^^ 1 ^' Council ill 1352) ; piracy, reprisals, and letters of maique 
aSsws- were considered specially within tlic purc-iow of the Can- 
cellor and to be ‘ the most noble and eminent piece of bis 
jurisdiction.’ (Halo.) 

At the same time there were scveial maritime towns, o.g. 
Ipswich and Padstow, which had from a very eaiiy period 
‘ Courts of the Seaport,’ which administered the law maritime. 
Between these courts and the Adinu-al's Court there arose dis- 
putes as to jurisdiction, and in consequence two statutes ^ were 
passed defining and restricting the jurisdiction of the Admiral, 
while at the same time the crown granted charters of exemp- 
tion to various towns from the Admiral’s authority, and in some 
‘ 13 Biu. II, St. i, c. 5 and 15 Bic. II, st. 2, c. 3. 
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oaaeB, sooh as Yarmonth, Dartmouth, md Roobester, exitress 
grants of Admiralty jurisdiction were made to the town. 

We are able from the records published by the Selden 
Society to see what the Admiralty courts were doing before 
the statute of Richard II was passed in 1389. 

In 136A a case as to ownership of goods recaptured from 
pirates was tried before the Admiral and Council. 

In 1367 Itherc is an answer to the King of Portugal about 
some Portuguese goods whicli had been taken by the English 
from a French ship which had ‘ spoiled ’ a Portuguese vessel. 

Edward III says that the admiral had decided that the goods 
were good prize. 

In 1360 John Pavely is made captain of the fleet, with A juduiai 

conimia* 

'power to hold pleas (cjuerela^). This is the first instance of gion. 
such a commission. In tlic same year Beauchamp is given 
the command of the fleets of the north, south, and west, with 
grants of maritime jurisdiction. 

In 1361 a commission to Sir R. Hcrle to try a case of 
piracy and murder according to the common law, was recalled 
on the advice of the Council, on the ground that by common 
law felonies, trespasses, and injuries dune on the seas, should 
be tried by the admiral by the law maritime. 


The theory of the common lawyers was that all matters 
arising outside the jurisdiction of the common law, i.e. 
outside the body of a county, were inside the jurisdiction 
of the Admiralty *. Crimes committed at sea were till 
Statute 28 Hen. VIII, c. 15, indisputably within its juris- 
dictional competence. ‘ That this court had originally 
cognizance of all transactions civil and criminal, upon the 
high seas, in which its own subjects were concerned, is no 
subject of controversy ’ (per Lord Stowell in The Hercules^.) 
And in fact, criminal cases even of the degree of capital 
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' 4 /fwt., 134-5. 


■ 2 Pod., 371. 
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tme hhtntnall; tried in the Adminlty, aometimee tritbout 
a juiy, down to the time of Henry’s statute. Piracy, we 
may notice, was seemingly not a common law felony, for 
in 1429 Parliament petitions tliat it may be made so, and 
gets for an answer, Le Roi s’avisera. 

In 1364 there occurs a superaedeaa to justices, to stay 
proceedings on an indictment for a nuisance by driving piles 

into the beds of certain creeks near Colchester, becmse it had 

* 

been dealt with in the AdmiraTs Court. 

In 1369 an action on a charter party is tried before the 
Admiral, and an action on the same matter in the sherifiPs 
court of London is stayed on production of the certificate. 

The two statutes of Richard II (13 Ric. II, st. 1, c. 6, and 
16 Ric. II, St. 2, o. 3) may be conveniently read together. 

The first recites the complaints against the Admirals and 
their deputies for holding sessions in divers places within and 
without franchises, impoverishing the common people, &c. ; 
and the second provides that the Admiral’s Court is to take 
no cognizance of contracts, pleas, and quarrels, and all other 
things arising within the bodies of the counties • but it may 
take cognizance of the death of a man and of mayhem in 
great ships hovering in the main stieam of great rivers, but 
only beneath the biidges of the same nvers mgh to the sea, 
and in no other places. 

The precedents in the Black Book of the Admiralty show 
that the business of the court during the fourteenth and 
fifteenth centuries consisted of criminal, mercantile, and ship- 
ping cases. 

In 1482 we have the first patent appointing a judge of the 
Admiralty Court, to hear coses ' de iis quae ad curiam prin- 
cipalem Admirallitatis nostrae pertinent i.’ 

In 1609-19 Heniy on his accession made treaties with 
' Pat. 22 Kd IV, pt 1, m. 2 
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Franoe providing for special tribanale to try piracy clahns 
srith dispatch. In England, the Earl of Sortey the Lord 
BQgh Admiral, Cuthbert Tunatall, M. B., and Christopher 
Middleton, judge of the Admiralty, were appointed judges. 
Judgement was to bo given on the merits ‘ sine strepitu et 
figura iudicii sola focti veritate inspecta.’ No appeal was 
allowed, except to the Counoil on ball. 

Till th# ro’gn the Court of Admiralty exercised both civil 
and criminal jurisdiction in virtue of the royal prerogative, 

It was nearly coiuiccted with the Council, and it was inde- 
pendent of the crimmoii law. 

As in that reign its powers were much curtailed, it isOciminal 
probably convenient to deal first with the history of itsj^^^, 
criminal jurisdiction. 


The Statute 28 lien. VIII, c. 1.5. recites that people Heni^ 

committing offence.s on the sea often escape punishment, 

because it is liard to got witnchsir., if the prisoners willm“>tJ 

▼iotfOxv 

not confess, which tlicy will not do without torture. Ac- of the 
cordlngly all treasons, felonies, robbtuies. muidors, and con- 
federaoics committed within the Admiralty juri.-diction shall 
be judged according to the romiuon Law. before the Admiral 
or his deputy, and tlirce or tour otlier substantial persons 
appointed by the king. 


As a fact these ‘ substantial persons ’ were always common 
law judges, who thu.s gained the control of this mixed 
commission. 


Then came some veiy intricate legislation, which produced Recent 
the result that all crimes committed at sea can be tried before 
any court in England if otherwise competent, or before any 
Supreme Court in a colony, or any High Court in India. 

By the Central Criminal Court Act * that court was em- 
powered to try all offences committed wdthin the Admiralty 
jurisdiction 


•34 4 WUL IV. c 36 
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By 7 ft 8 Viot. c. 2 (1844), all OommiBsioiiers of Oyer and 
Terminer or Gaol Delivery have all the powers which the 
commissioners under the act of Heniy VIII would have had. 
The Consolidation Act of 1861 is to the same effect. 

Besides these statutes, the Merchant Shipping Acts make 
similar provision for the punishnient of crimes committed 
at sea. 

Admiralty jurisdiction begins below low-wateirmark, such 
being not within the body of any county, and when the tide 
is in, below high-water mark 

Hie three In the case of The Queen v. Keyn the majority of the 
aiOe limit, (.jjp Admiral’s jurisdiction does not extend 

over a crime committed hy a foreigner on board a foreign 
ship within tlircc miles of the coast. This was amended 
by the Territorial Waters Jurisdiction Act, 1878, but it 
was provided that proceedings in such a case shall not be 
instituted without the consent and certificate of a Secretary 
of State. 

Civfl With regard to the civU jurisdiction of the Admiralty, the 

common law courts nevei attempted to prohibit the Court 
of Admiralty in relation to wrongi committed on the high 
seas. But the jurisdiction with reg.-ird to contracts was 
bitterly contested. 

By Statute 32 Hen. VIII, e. 14, the Admiralty got juris- 
diction to try cases on contracts made abroad, bills of 
exchange, charter parties, insurance, average, freight, non- 
delivery of cargo, damage to cargo, negligent navigation, and 
breach of warranty of seaworthiness. 

By his letters patent the king conferred wide jurisdiction, 
‘statutis in contrariam non obstantibus,’ previous patents 
having always been limited agreeably to the statutes of 
Bichard II. The letters patent of 1647 include ‘ any thing. 


’ L. R., 2 Ex. D. 63. 
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matter, or cause whatsoever, done or to be done as well upon 
the sea as upon sweet waters and rivers, from tiie first bri<i^;es 
to the sea, throughout our realms of England or Ireland or 
the dominions of the same.’ 

On the death of the Earl of Lincoln, the Lord High 
Admiral., in 1586, the question arose whether the judge of 
the Admiralty Court could sit and decide cases during the 
vacancy. SThe Queen was advised that he could, sod that 
the judge was appointed by the king’s letters patent, so that 
ho was judge of tlic Admiralty, ‘ be there an admiral or no 
admiral.’ The ^uccn. nevertheless, ex abundanti caufela, 
issued a special commission. 

About 1570 we find the Admiralty complaining that the Jealousy 
common law courts are encroaching i. The Queen then 

wrote to the mayor and sheriffs of Loudon that this is Jaw 

Courts. 

* very strange,’ and tells them not to do so. But the com- 
plaints still go on, and. in 1575, a special commission issues 
to the Admiralt,v, cnqiowcring it to heai cases on charter 
parties, bills of lading, bills of exchange, insurance, freight, 
bottomry, necessaries foi ships, and contiaets binding ships, 
others being prohibited from taking cognizance of such pleas. 

Shortly after this, it is said that the Admiralty Court and A ‘ con- 
the common law judges eainc to an agreement as to the limits 
of their jurisdictions as follows : — 

(1) After sentence proiioiiuecd by the Court of Admiralty, 
no prohibition to be granted at I'Oiiimon low unless applied 
for within next term. 

(2) The judge of the Court of Admiralty to lie allowed to 
appear and show cause against the prohibition. 

(3) The judge of the Court of Admiralty is by custom, 
time out of memory, to have cognizance of all contracts and 

' For an instance of the Q. B. being rebuked for prohibiting the 
Aibniralty, see Dasent, xr. N. S. 314 (1587). 
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ofchw ihiaga ttrising beyond and upon the aea without let or 
prohibition. 

(4) The Court of Admiralty to have cognizance of breaches 
of charter parties over sea voyages according to 32 Hen. VIII, 
c. 14, though such were made within the realm. 


In 1632, the judges were summoned to the Privy Council 
to advise on the same matter, and they signed a paper much 
to the same effect. ^ 


The Com- But the rivalry continued. Tlic cumiuoii law gave no 

mS* Ad^ remedy in cases of contracts made or torts committed abroad. 

nMty The Admiralty jurisdiction was taken to supply this defi- 

55^^ cienoy, but not to apply within the btidy of a county. The 

mutually common law watched the proceedings of the Admiralty with 
exolluiTe. 

great attention and issued prohibitions without mercy. The 
Admiralty vainly asserted its jurisdiction ovci claims for 
necessaries mnd materials supplied to ships or over charter 
parties. Unless the contract was actually made, or the goods 
actually supplied on the high sea, the prohibition went, for 
the Admiralty was not a court of record. 

The tic- Blackstone * writes, ‘ it is no uncommon thing for a plaintiff 
f®jgn that a contract really made at st'a was made at tlie 
Lewyers. Royal Exchange or other inland place, in ordci’ to draw the 
cognizance of the suit from the Court of Admiralty to those 
of Westminster Hall.’ 


The Admiralty jurisdiction over contract thus graduaUy 
fell into disuse, and the same fate befell it in respect of torts 
of a ‘ tranritory ’ desc-ription. 

Legula- In consequence of the great inconvenience caused to parties 
by this state of affairs, in 1840 the first Admiralty Court 
Acta were passed ^ which increased the jurisdiction of the 
court, and gave it power to enforce its decrees. In 1864, 
the Merchant Shipping Act, and the Second Admiralty Court 


Comm., iii. 106. 


' 3 & 4 Viut. cu. 03 and 00. 
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Aot>, ittOMMed its ptooedund efiSciency, and ite povara with 
recpeot to oa«es of wages and salvage. 

In 1861, the third Admiralty Court Act‘ gave it almost 
all the jurisdiotion it asked, except in cases of charter parties, 
viz. over claims for building, equipping, and repairing ships, 
claims for necessaries supplied to sliips, claims for damages to 
cargo imported, claims for damages done by ships, questions 
touchiii^>owacrship, claims for wages and disbursements by 
masters, and in respect of registered mortgages. 

The jurisdiction conferred by the Act might be exercised 
either by prore<*dingB in ran or in personam. 

After the third Admiralty Court Act was passed, the 
advantages of speedy administration «>f justice were so obvious 
that the jurLsdiction was delegated in the smaller cases to 
the county courts around the coast, by the County Courts 
Admiralty Jurisdiction Act. 1808. the operation of which was 
extended by another statuU' pa.sM‘d the next year. The old Old mari- 
local maritime courts liad been abolislied by tlie Municipal 
Corporation Act. 1835 ■*, the Cinque Ports Admiralty Court abolirfted. 
alone surviving. 

Appeals from the .Admiral went in the fifteenth century to Adminlty 
delegates appointed by the crown, or special commissioners 
ad hoc. In 1534* eommi.ssioners cant'd 1>elegates of Appeals 
were appointed to hear apja-al.'t from the ecclesiastical and 
Admiralty courts. Their powers were bj' 2 & 3 Will. IV, 
c. 92, transferred to the King in t'ouneil : and by 3 & 4 
Will. IV', c. 41, the Judicial Committee of llie Privy Council 
was formed to take all appeals which may be brought before 
the King in Council. 

By the Judicature Act of 1873, the Court of Admiralty ^ 

' 17 & 18 Viet. oe. 78, 104. ' 24 & 25 Viet. c. 10. Court of 

• 5 & 6 Will. IV, c. 78. • 2.’) Hen. VIII, o. 19. 

‘ By 20 & 21 Viet. c. 8.5, it was provided that the judge of the 
nowly-ostablisliod Court of I’l'obato might also bo the judge of the 
Admiralty Court at the next vaeanc}-. 
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was merged in the High Ckmrt of Jnstioe, and so indiieotljr 
obt^ed jurisdiction over ail maritimo causes, though limited 
as to its jurisdiction in rem to those causes as to which its 
jurisdiction was either original or given by statute. Appeals 
lie to the Court of Appeal and thence to the House of 
liords. 

TM Vice-Admiralty Courts in the Colonies. 

These were established as a means of giving effect to the 
existing jurisdiction of the Admiral’s Court. 

In 1832, in view of doubts felt as to the jurisdictional 
competence of these courts in causes of action arising outside 
the limits of such colonial possession, the statute 2 & 3 
Will. IV, c. S2, was passed declaring this jurisdiction to exist 
in those cases usually tried in the Admiralty Court, viz. 
collision, salvage, pilotage, bottomry, respondentia, &c. 

From these courts, appeal lay to the Privy Council. 

By the Vice- Admiralty Courts Act, 1863*. it was enacted 
that the governor of a colony should be cx officio vice-admiral, 
and that the chief justice of a colony should be ear offlcio the 
judge of the court. The matters over which the court was 
to have jurisdiction were set out in sec. 10, whether or no 
the cause of action aiost- within or out.^idc the limits of the 
colonial possession. .Appeal lay to the Privy Council witliin 
^ months. 

In 1890 the Colonial Courts of Admiralty Act^ was passed. 
By it every court of law in u British possession, liaving in 
the said possession original unlimited civil jurisdiction, shall 
bo a Court of Admiralty, and can cinplov in its Admiralty 
jurisdiction all the power it possesses for its other civil juris- 
diction. Its jurisdiction shall be the same as the Admiralty 
jurisdiction of the High Court in England, and it shall 
exercise it in like manner. 

Appeal lies to the local Appellate Court and thence to the 
Privy Council. 

* 26 Viet. 0. 24. 


' 63 & 64 Viet. c. 27. 
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THE JUDICATCRE ACTS 

A STATE of tliiD{;i5 in whi( li the Courts of Cliancrry, Connnon 
Law, Admiralty. Probate, and Divorce administered different 
systems of law. reco^niaed different piineiples, and used 
different proceduir, had during the nim'teenth century been 
considered by various Royal Commissions which had cleared 
away many abuses and made some advance toward sim plifi . 
cation. 

But after the report oi the Judicature Comnus'ion of i860 The Act 

* of 1873 

Parliament passed the Judicatun* Act of 1873^ which, after 

being deferred for a ycai came into operation on Novomln^r i, 

1875. By this Act the wliole judicial system of this country 

was remodelled. 

At the time tliat the Act was passed tlic Common Law, The 
as we have seen, was adiiiinistcicd in the (^mits of Queen’s 
Bench, Common Pleas, and Exchequer, each with a staff of 
a Chief and liis puisnes, From these courts lay appeal to the 
Court of Exchequer Chamber (Cam. Scacc,), and thenen to 
the House of Lords. 

The equitable jurisdiction of the Court of Chanceiy was 
exercised by the Lord Chancellor, the Hlaster of the Rolls, 

* 36 & 37 Viet. c. 6G. 
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and three Vioe>Ghanoellors sittiz^ as judges of first instonoe. 
The Lcuds Jnstioes sat with the Lord Chanoellor as a Court 
of Appeal, and from them appeal lay to the House of 
Lords. 

The testamentary and matrimonial business which was 
originally taken by the Prerogative Courts of Canterbury 
and York, was in 1867 handed over to two new Courts, the 
Court of Probate and the Court for Divorce and Hlatrimonial 
Causes. The Court of Probate was presided over by a single 
judge, who was to be the judge of the Court «)f Admiralty 
on the next vacancy. Appeal from this Court lay to the 
House of Lords The Coivt for Divorce and Matrimonial 
Causes ^ was formed of the Lord Chancellor, the three Chiefs, 
and the Senior Puisne Judge in each Common Law Court, 
and the Judge of the Court of Probate, who was appointed 
the ‘ Judge Ordinary ’ of the Court. From the Judge Ordinary 
appeal lay to the full Court, and from that in petitions for 
the dissolution of marriage to the House of Lords. 

To this new Court was given the new powei of decreeing 
dissolution of marriage, which till then could only be eSected 
by Act of Parliament. 

By the Act of 1873 and the Acts modifying or supplementing 
it all these Courts were united and consolidatc'd together and 
constituted one Supreme Court of Judicature in England (§ 3). 

The This Supreme Court consists of two permanent divisions. 

His Majesty's High Court of Justice, and His Majesty’s 
Coui t of Appeal (§ 4). 

The High All the existing judges of the Courts of Chancery, Common 
Law, Probate, Admiralty, and Divorce, were to be judges 
of the High Court. The Lord Chancellor and the Master of 
the Bolls were afterwards excepted. The jurisdiction of the 
Court thus constituted includes all the jurisdiction of all the 
‘ 20 & 21 Vict. c. 77, § 39. ' 20 & 21 Viet. c. 86. 
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Courts thus consolidated, together with the jurisdiotion of 
the Court of Common IHeas at Lancaster, the Court of Fleas 
at Durham, Commissioners of Assize, Oyer and Terminer, 
and Gaol Delivery, subject to certain specified exceptions. 

All these judges have (except as otherwise provided) equal 
power, authority, and jurisdiction. 


^y § 31 the High Court of Justice was divided into five The 
divisions : 

The Chancery Division, consisting of the Loid Chancellor, . 
the Master of the Rolls, and the Vice-Chancellors. D. 


The Queen’s Boncli Division, consisting of the Lord Chief Q. B. D. 
Justice and the puisnes of the Queen’s Bench. 

The Common Picas Divtsion. consisting of the Lord Chief C. P. D. 
Justice and the puisnes of the Common Picas. 

The Exchequer Division, consisting of the Lonj Chief Baron Ex. D. 
and the Barons of the Exehequei . 

The Probate. Divorce, and Admiralty Division, consisting P.. D. and 
of the existing judges of the Probate Court and Admiralty. 

By § 32 the Crown was authorized by Order in Council 
to alter these divisions and alxilish on a vacancy any of the 
following offices, viz, of Loi-d Cliief Justice of England, Master 
of the Rolls, Lord (.'hief Justice of the Common Pleas, and 
Lord Chief Baron of the Exchequer. 

By Order in Council. December 16, 1880, the offices ofConsoli- 
Chief Justice of tlie Common Pleas and Chief Baron 
accordingly abolished, and the Divisions of Common Pleas mon Law 
and Exchequer were merged in the Queen’s, now the King’s, 

Bench Division. 


By § 34 certain business is assigned (subject to modification 
by Rules of Court) to particular Divisions. Thus to the 
Chancery Division are assigned, inter aUa, causes and matters 
for the following purposes — administration of the estates of 
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deceased persoiiB, diseolutioD of partnerdups and taking 
accounts, redemption and foreclosure of mortgages, the execu- 
tion of trusts, the rectification and setting aside of deeds 
or other written instruments, specific performance connected 
with sales of realty, wardship, and care of infants’ estates. 

To the King’s Bench Division is assigned by reccnt'Statute *• 
the duties of the Court of Criminal Appeal, which consists of 
the Lord Chief Justice of England and eight judges of the 
King’s Bench Division, an uneven number not less than three 
forming a quorum. The judgement is given by the presiding 
judge or his nominee, unless it be a question of law, and the 
Court think it desirable that separate judgements should be 
given. An appeal lies to the House of Lords on the Certificate 
of the Attorney-General. 

A convicted person may appeal under certain conditions 
on questions of both law and fact. The Court has wide 
powers, and may substitute a sentence, either more or loss 
severe, but if it allows an appeal, it must direct a judge- 
ment and verdict of acquittal. 

The The jurisdiction of a Judg<‘ on circuit who carries the 

King’s Commission is not limited by the terms of his Com- 
mission ; he is dcehicd to constitute a Court of the High 
Court of Justice.® 

The Court of Appeal consists ordinarily of the Master of 
the Bolls and five Lords Justices of Appeal®. There are 
certain ex officio members, viz. the Lord Chancellor, the Lord 
Chief Justice, the President of the Probate, Divorce, and 
Admiralty Division, and any ex-Lord Chancellor who on 
the request of the Lord Chancellor consents to act®. The 
Lord Chancellor may request any judge of the High Court 

'■ 1 Ed. VII. c. 23. ' Judicature Act, 1873, § 29. 

* 36 & 37 Viet. c. 66, 44 & 4S Viot. c. 68 (1881). 

* 64 & 65 Viot. c. 63. 
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to sit aa an additional judge of the Court of Appeal, and such 
judge shall thereupon attend^. 

The new Court of Appeal was giren the powers and juris- 
diction of the Lord Chancellor and the Lords Justices in 
equity, of the Exchequer Chamber in common law, and of the 
Privy Council in Admiralty and Lunacy appeals. 

Any barrister of not less than ten years’ standing is qualified 
to be appoiuti-d a judge of the High Court or a Lord Justice 
of Appeal. 

The judges hpld office for life, subject to a power of 
removal by the iSt>vcreign on an address presente.d to him by 
both Houses of Parliament. No judge can sit in the House of 
Commons (§ 9). 

Law and Equity are to be concurrently administered in 
every court by <'very judge. Claims, defences, and relief, 
equitable estates, titles, rights and ail equitable duties and 
liabilities appearing incidentally are to be recognized in the 
same maimer as the Court of Chancery would have recognized 
them prior to the passing of the Act. 

The Act, after directing that in certain specified cases, — as Aasimila- 
for instance, of assignment of choses in action, equitable 
waste, merger, and stipulations not of 'the essence of the 
contract, — the old rule i>f the common law was to be altered 
for the rule of equity, lays down the general principle that 
wherever there is any conflict or variance betw'cen the rules 
of equity and those of the common law with reference to the 
same matter, the rules of equity sliall prevail. 

The Act not only affected principle but practice. Remedies and prao- 
once peculiar to some particular court can now be given in 
any Division. Thus, that practice and procedure of w'hich the 
benefit could once only be got by the plaintiff bringing a bill 
in Chancery, is made available by interlocutory applications 


’ 8 Ed. Vn. c. 61. 
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in all the DivieionB of the High Court. The oourts of 
common law, for instanoe, could give no relief agcunst 
threatened injury. The courts of equity both could and 
did. Now, all courts can issue Injunctions. So with the 
remedy of Specific Performance. On the other hand, till 
Lord Cairns’ Act^ the Courts of Chancery were, except in 
certain cases, unable to give damages. 

It does not, however, seem that by this Act the High 
Court can exercise powers not previously exercised by any 
court*. 

Thus was brought about what has been called the ‘ fusion 
of law and equity.’ Some would say that ‘ supersession ’ 
would be a more accurate description of the process. Mait- 
land, however, considered Equity as a loosely knit collection 
of appendixes to chapters of the Common Law, which are by 
statute now incorporated in the text®. But whatever the 
name, the development has progressed hy stages which are 
normal and perfectly familiar to every student of Juris- 
prudence, viz. Law, Equity, and Legislation. 

TheHouse By the Appellate Jurisdiction Act, 1876*. apjjeal lies to 
the House of Lords from the Court of Appeal in England, 
of 1876. and from those Syotch and Iri.sh Couris from which an 
appeal lay before the commencement of this Act by common 
law or statute. 

There must be present at such an appeal not fewer than 
three of the following persons, designated as Lords of 
Appeal ; 

' The Chancery Amendment Act, 1858. 

* Norffi London Raibaty Company v. dreat Northern Railmay, 

11 Q. B. D. 30. • Equity, p. 18. 

* 39 & 40 Viet. c. 69. The Judicature Act, 1873, provided for the 
extinction of the appellate jurisdiction of the House of Lords and the 
Judicial Committee of the Privy Council, but this policy was abandoned 
on further consideration. 
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(1) Th« Lord Giutnoellor of Qreat Britain. 

(2) The Lords of Appeal in Ordinary. 

(3) Such Peers of Parliament as are holding or have held 
‘ high jndicial office,’ as defined in the Act 

There are four Lords of Appeal in Ordinary ; to be eli^ble 
the person to be appointed by the Crown must have been 
for two years holding a ‘ high judicial office ’ or a practising 
barrister *fnr not less than fifteen years. Such a Lord of 
Appeal is entitled to the style of Baron, and can sit and vote 
during his life 

The Lords of Appeal, if ftivy CounciDors, are members 
of the Judicial Committee of the Privy Council, and it is 
their duty to sit and act as such, without prejudice, however, 
to their duties in the House of Lords (§ 6). 

The hearing and determination of appeals may be pro- 
ceeded with during prorogation, and even during dissolution 
if authorized by His Majesty by writing undtt the Sign 
Manual 

By §4 the High Court is a Piize Court within the meaning Prize 
of the Naval Prize Act, 1864 : subject to Rules of Court such 
jurisdiction shall be assigned to tlic Probate, Divorce, and 
Admiralty Division, and appeal lies to Her Majesty in 
Council as under the Naval Prize Act. 

Again after eight centuries we see the Curia Regis, but it 
is the Court at Temple Bar. and not that at St. James’. 

’ See c. xiii. od fin. * 50 & 51 Viet. c. 70. 
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THE COURTS OF THE COUNTIES PALATINE 
AND OF WALES 

Grants of Thk counties palatine were Chester, Durham, and Lan- 
Palatine, ctister. Whatever may be the precise date at which these 
counties became ‘ Palatine*,’ it seems likely that there was 
in Saxon times a jurisdiction equivalent to that of the Pala* 
tine earl, and originating in usurpation and necessity. The 
Central Government was too far away both before and after 
the Conquest to control efiectually the administration of the 
Marches, which were always turbulent and lawless districts. 

The county palatine of Chester was granted by the Con* 
queror to his nephew, Hugh Lupus, and afterwards became 
one of the honours of the Prince of Wales. 

The county palatine of Durham was granted to the Bishop 
of Durham by the same king. 

The county palatine of Lancaster was granted in 1376 by 
Edward III to John of Gaunt, Duke of Lancaster, for his 
life, the duke to hold as freely as the Earl of Chester. 

All these three grants wore of full iura regalia. 

‘ The power and authority of those that bad counties pala* 
tine was kinglike, for they might pardon treasons, murders, 

' ‘ Palatine’ probably means ‘ on the Pale ’ or ‘ Border.’ 
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feloiueB, and outlawries thereupon. They might also mahe 
justioes of eyre, justices of assize, of gaol delivery, and of 
the peace. And all original and judicial writs, and all 
manner of indictments of treason and felony and the process 
thereupon, were made in the name of the person having such 
counties palatine. And in every writ and indictment within 
any count}' palatine, it was supposed to be contra 'pacem, of 
him that (had the county palatine 


By 6 & 7 Will. IV, c. 19, the palatine jurisdiction of the Their 
Bishop of Durham was transferred to the crown. 

In 1461, the Duchy of Lancaster was permanently annexed 
to the crown. 


In 1635, 27 Hen. VIII. c. 24, provided that none but the 
king should have power to make any justice of assize, of 
the peace, or of gaol delivery, in any county palatine or 
other liberty, and that all writs and indictments should be 
in the king’s uanie. and laid as against che king’s peace. 

The commissions, however, to the county of Lancaster 
should be under the king’s usual seal of Lancaster, in manner 
and form as before (f 5 . 

Thus the Durham and Lancashire Aqpizes and Quarter 
Sessions were assimilated to those held elsewhere, except that 
the Lancashire commissions were under a different seal. 

Till 1830 Chester had a local chief justice and second 
justice, both appointed by the crown. These offices were 
abolished and it was provided tliat tlie Assizes should be 
held in Chester and Wales as in other places, and that was 
the position at the time of pas-siug the Judicature Act of 
1873^, which enacted that the counties palatine of Lancaster 
and Durham shall respectively cease to be counties palatine 

' Coke, Inst., iv. 204. Ml Geo. IV and 1 Will. IV. o. 70. 

• 36 & 37 Viet. c. 66. § <19. 

O 
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as regards the issue of oommisaioiiB of assize or other like 
oommissions, but no further 

The Of the courts in Wales it is perhaps sufScient to give a 

brief account. 

When Robert Bumel drafted the great Statutum WaOiae * 
for Edward I, he produced a complete scheme shewing the 
divisions of the country, the courts and the officers, sherifis, 
and coroners, and the writs in actions. 

Six counties, viz. Anglesea, Carnarvon, Merioneth, Flint, 
Carmarthen, and Cardigan, were provided with a justice, 
sherifis, coroners, and courts on the Enghsh pattern. 

The rest of Wales was divided into districts called ‘ Lord- 
ships’ Marchers,’ subject to the hereditary rule of Lords 
Marchers, who exercised despotic authority, and in which the 
king’s writ did not run. 

In 1536 and 1543 two statutes * were passed by Henry VIII 
abolishing the ‘ Lordships’ Marchers,’ and forming them into 
new counties, and e.stablishing Welsh courts and judges quite 
separate from the English judicial system. 

This arrangement lasted till 1830, when the statute^ was 
passed (see above) abolishing the separate jurisdiction for the 
county palatine of Chester, and the Principality of Wales. 

One additional judge was added to each of the Superior 
Courts of Westminster, and Wales was brought into the 
judicial system of England. 

' The Court of the Chancery of l..ancashii'e is still vigoroua. 

’ 12 Ed. I. 

’ 27 Hon. VITl. o. 26. and 34 & X'i Hen. VIII, o. 20. 

‘ 11 Geo. IV and 1 Will. IV, c. 70. 
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THE CORONER 

AlTHOuaH the coroner can hardly be said nowadays to The 
occupy an important place in the administration of 
criminal law, a duty for which a specJal tiaining not avail- 
able for a medical practitumer oi a solicitor is required, and 
although the verdict of a coroner’s jury carries little weight, 
for in tliat court the ordinary rules of legal evidence are not 
rigidly observed, yet the office is one of great antiquity, and 
at one time was a most important piece of the legal system. 

It ie too early yet to say with anything like eertainty— if 
indeed we shall ever know— what contiftxion, if any, the 
coroner’s inquest had with the petty jury in the Crown Court, 
but some account can be given of this officer and his duties. 

Briefly his duties arc now, as they have been smee the time Hit 
of Edward I, to inquire into cases of suspicious death * and 

' This institution, which some affect to consider moribmid, seems 
on the contrary to exhibit both the iiru of youth and the dignity 
of old age; see the South American mummy case (Aitken v. 
London and North Western Railway, Times, Dec. 11, 1901). This 
was an action against the railway company for damages for negligence 
in the oairisge of a Peruvian mummy, which was broken in transit 
from South America to Belgium. In April, 1899, the package, sent 
from Uverpool and addressed to ' Msison de Melle, Belgium,’ bad been 
opened at Broad Street. An inquest was held— verdict, ‘That the 

0 2 
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fA tieasure t)rove ; and the inqoimtion of the coroner to>day is, 
as it always has been, a formal aecosation of any person found 
by it to have committed murder or manslaughter, or to have 
foimd and concealed treasure, and a person may be tried on 
such inquisition without further accusation. In practice, 
however, cases of homicide are always investiga^d by a 
magistrate, who commits to the Assizes or the Central 
Criminal Court, where the prisoner is indicted and tried, so 
that the inquiry before the coroner is superfluous, frequently 
embarrassing, and occasionally mischievous. 

It is not certain when coroners were first appointed. 
Bishop Stubbs gave 1194 (5 Rich. I) as the date, the 
twentieth article of the eyre of that year being the authority. 
The learned editor of the Select Coroners' Rdtta'^ for the 
Selden Society finds evidence that they existed before that 
date. 

« 

The coroner was. as hie name indicates, a king’s ojfficer®; 
he was elected in the County Court at any rate after the 
Stat. of West. I, and his name was submitted to the king. 
His duty was to hold inque.st& as to the manner of death 
of those supposed to have died by violence, ac<'Klent, or in 
prison ; to apprehend the guilty, and attach all who knew 

woman was found dciod at the railway goods-station nn April 15, and 
did die on some date unknown in some foreign country, probably 
Sonth America, from some cause unknown. No proofs of a violent 
death an* found. The laxly has been dried and buried in some foreign 
manner, probably sun-dried and rave-buried, and the jurors aoro satisfied 
that this body does not show any recent crime in this country, and 
that the deceased was unknown and about twenty-five years of age.' 

* Introd. xv-xix, to which I am largely indebted. 

* ‘ Ho hath principally to do with pleas of the crown — and in this 
light the Lord Chief Justieo of the King’s Bench is the prinoipal 
coroner in the kingdom, and may (if he pleases) exercise the joris- 
diotion of a coroner in any part of the realm.’ Bl., Comm., i. 345. 

’ There were usually four ooroners in a county, but sometimes three 
or even two. Some boroughs bod their own by special grant. Bristol, 
for instance, had four. 
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cmytliing of the oirouniBtftnoefl, or with whom the dead man 
lived, and keep them till the itinerants came ; to look after 
deodands S wreck, and treasure fxove, and to have them valued 

' The instinot which leads the golfer to break his club so that it 
shall bring no more woes upon the human race, is inherited from his 
anoeatore,. who if death was caused hy animals or inanimate objects took 
vengeance on the offending object. The manslaying ox in Kxodus xzi. 
28 is to be stoned ; the Athenians bauished the axe (Aeschines, tcara 
Krrjtntfi. 244, 245). In the second century after Christ Pausanias notes 
that they still sat in judgement on inanimate things in the Prytoneum 
(i. 28 (ii)). Mr. Xylor tells us that ‘ if a tiger killed a Kuki (Southern 
Asia) his family were in disgrace till they had retaliated by killing and 
eating the tiger or another ; but further, if a man was killed by a fall 
from a tree, his relatives would take tlkeir vengeance by cutting the 
tree down and scattering it in chips.’ 

* Thus too by an ancient law,’ says Blackstone, ‘ a well in which a 
person was drowned was ordered to be filled up under the inspectaon of 
the coroner ’ (Plcta, 1. 1, o. 25, § 10). 

The same underlying feeling explains the /ujxae datio of the Ronton 
Law. The thing is guilty : it, and not its ow ner, is to be puniriied. 
It is to bo handed over to the relatives of the dead man to do what they 
please to it. 

So in our law in death by misadventure, the thing causing the death 
was forfeited, according to the laws of Ino and Alfred, to the kindred, 
but later in Bracton’s time to God pru regt. In the thirteenth century 
the thing was taken by the shoriS or the coroner or other officer and sold, 
and at the next eyre an order w'os made for him to account for its 
value. The jusiicch could direct for what speeilic purposes the money 
should be applied, charitable or public, pru deu. Ihus, when in 1221 
some persons full out of a boat on the Severn and were drowned, tho 
record sjiys, ‘ value of boat eighteen pence, dentur deo ad pontem ’ : 
i. e. to build a bridge (Utlect I’ftos v{ CuutUy of filuvcester, 65). The 
Church seems to have seen an opportunity of making a claim, on 
the ground that as tho person died unconfeseed in actual sin, the 
thing should bo devoted to buying masses for his soul, in the same 
way as the apparel of a stranger found dead was applied to that 
purpose. 

Blaokstone speaks of the deodand as forfeited to the king, to be 
applied to pious uses and distributed in alms by Ills high almoner 
(in«(., i. 300). ‘ It matters not,' he says, ‘ whether the owner were 
concerned in his killing or not, for if a man kills another with any 
sword, the sword is forfeited os an accursed thing. And therefore in 
all indictments for homicide, the instrument of death and the value 
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muH safely Ic^t till the eyre oeme ; to take * appeala ’ and to 
hmr criminal aoousatkma which would presently be tried 
before the eyre. He was bound to keep a roll or official 
record of events since the last eyre, which he handed to the 
justices, who were enabled thereby to check the present- 
ments of the various juries and get a fairly correct view of 
the local administration. He was the ocuivs of Lite king, 
but he was also the representative of the people, €wing his 
position to their votes, and probably feeling considerable 
empathy with them. 

From the clause in Magna Charta, ‘ milltis vicecomes con- 
stabnlarius vel coronatorcs . . . teneant placita coronae meae,’ 
it may be inferred that he was in the habit of trying crimi- 
nal pleas, and after that date he passed judgement on felons 
caught in the act. Ho frequently sat in the County Court 
with the sheriff, taking civil pleas, and in default of the 
sheriff execufed the royal writ. 

He also linked the Royal and Manorial jurisdiction, for 
it was his duty to be present in privileged baronial courts 
when felonies were tried, and to watch in thi' interest of 
the king, and he could enter ‘ liberties ’ when the sheriff was 
excluded. 

If a thief was caught red-handed on the land of a lord who 
had infangthef, the capital sentence could only be inflicted 
when the coroner was present. 

In 1276 the so-called Statute dc Officio Ooronatoris ^ 
gives the coroner’s duties, but a comparison with Bracton 
De Corona - suggests that the statute was mci'ely declaratory 
of the existing practice. 

ate pree^ted and iowid by the grand jury (ns that the stroke was 
given by a oertain penknife value sixpence), that the king or bis grantee 
may claim the dcodand ’ {Tnat., i. 301). 

The accursed thing was loiowii as the ‘ bone.’ Beodands were 
abolished in 184G (0 & 10 Tirt. c. 62). 

' 4 Ed. I, St. 2. 


Iiib. 3, c. C. 
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The ooraner was not pud, though he got certain exemp* 
tions, and the ofiBoe was not sought after. 

Snbaequent statutes* have not affected his duties except in 
such details as summoning jurors and vritnesses, but have pro- 
vided him with a salary, and he is now appointed by the County 
Council nmdcr the provisions of the Local Government Act 

T/iB Coroner’s Inquest. 

The composition of the coroner’s jury or inquest varied. The coro- 
As a rule it was made up in whole or part of representatives ® J'“y- 

a 

of the four neighbouring townsliips (villaiae), including that 
in which the dead body was found. 

The most common constitution was twelve men. repre- 
senting, it is suggested, the hundred, and the ree\e and foiu- 
men from each townshij), making thirty-two in all. There 
was no^ invariable method in which the verdicts^ were given. 

They might be given separately, one by the townships, one by 
the hundred, or each township might give its verdict apart 
from the others ; somotiuies the inquest was 'per duodedm 
iuratores, the d'uodecim uoming from the townships. 

This much is not doubted ; but if we go a little further wc Was it 
find ourselves in the region of conjecture. 'Wo arc aware that 
it was the duty of the four townships to present felonies in jury ? 
the hundred or County C'Ourts, and als<» that wlieii the judges 
came round, twelve iuratores of the liuudred had to present 
persons accused of crime. 

When the ordeal was in vogue, the procedure was simple ; 
but when the Lateran Council condemned the ordeal, what 
exactly was the system that took its place t There is a jury 
of twelve men, who are required praecise dicerc ‘ guilty ’ or 
‘ not guilty.’ If they say ‘ guilty,’ the representatives of the 

f 

• 3 Hen. VII, o. ‘2 ; 25 Geo. II. c. 29; 23 & 24 Viot. c. 118. 

’ 51 Viet. o. 41. 
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four to«iiBlui« are evom, and if they agree, sentence ia 
pronounced. 

At the present day we arc familiar with presentation by 
a grand jury, which is similar to the presenting jury of the 
thirteenth century ; and with the x>etty jury, which tries the 
case and says ‘ guilty ’ or ‘ not guilty.’ But what we do not 
know is who were the mediaeval representatives of our petty 
jury. Were they the second jury of twelve, or were they the 
representatives of the four townships, or were tliey neither ? 

One or two points may be botnc in mind. Juries were 
expected to give their veidict from their own knowledge, the 
word ‘ knowledge ’ being used in a wide sense ; the four town- 
ships came sometimes to present with the hundred, seemingly 
when the hundred jury was in doubt ; the four townships had 
already investigated the affair with the coroiu?r, and at some 
Inquests had heard ‘ evidence ’ not of jurymen so that they 
would be in full possession of the circumstances. 

The question will be approached in treating of the 
Criminal Jury ; in the present state of our knowledge it 
must suffice to say that the great authority of the learned 
editor of the Select Coroners’ Jiolls favours the })aternity of 
the four townships, while Professor Maitland, who once 
inclined to that view, apparently on further examination 
thinks the evidence not yet sufficient . 


inlect Cot. llvUs, p. 
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THE* JUSTICES OF THE PEACE 

While the King’s judges disposed of the heavy erimPi The Peace 
police duties and the troatment of petty oflences were left 
to the local authorities, of whom the sherifl and coroner wer® vators.’ 
the most prominent. Certain great men, it is true, such 
the judges, wore ex officio ‘ conservators ’ of the j^caee, and th® 

Crown issued now and again extraordinary commissions ®f 
gaol delivery, oyer and terminer, and Trailbaston. 

But the system did not work well, and neither the shefiff 
nor the coroner when he became an elected officer kept the 
confidence of tlie Government. The Crown resorted h) 
the well-tried principle of directly apjwinting Oommissionersj 
who wore afterwards known as Justices of the Peace. 

If any steps w'cre taken before the reign of Edwaid JH 
their nature is quite uncertain. But in 1327 we meet a new 
class of commissioner. The Statute 1 Ed. Ill, st. 2, c. 16, Statutory 
provided that in every county good men and lawful should 
be ‘ assigned to keep the peace ’ with, howevei, very limited 
authority. 

Three years later they were given the power of receiving 
indictments, and of keeping the persons indicted in custody 
till the judges of gaol delivery came round 


4 Ed. III. c. 2, 
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By 18 Ed. m, Bt. 2, c. 2, jvdieial povera yrere oonf«rad 
on them, viz. to hear and determine felonies and treepasaea 
against the peace, with others wise and learned in the lavr, 
and to inflict punishments reasonably. 

By 34 Ed. Ill, c. 1, separate commissions were provided 
for each county. The qualifications' requisite and the extent 
of the duties are set forth, and authority given to hear and 
determine, at the king’s suit, felonies and trespasses done in 
the same county, and to take sureties for good behaviour 
from suspected persons. 

The Court In 1388 the number of justices in each commission was 
fixed at six, not counting the judges of assize, and they were 
directed to hold their sessions four times a year. 

Some later statutes were passed in the next reigns, under 
which the restriction on the numbers was removed, new 
duties added, and by which the dates of the sessions were 
fixed; but the court formed in 1388 is substantially the 
Ciourt of Quarter Sessions of to-day. Its times of meeting 
are now regulated by 11 Geo. IV. 1 Will IV, e. 70. 

The activity of the justices seems not tr> have been aU that 
was desired, for the Statute 4 Hen. VII, o. 13. recites that the 
justices of the peace liave l>een negligent and misdemeaning, 
and directs that complaints must be made to the king or his 
chancellor, which probably means ‘ making a Star Chamber 
matter of it.’ In Homy IV’s reign they were directed by 
statute to put down riots, with the sheriff and his ‘posse,’ 
and were told that they could only imprison people in the 
common gaol, which looks as though they had been using 
their own castles for the purpose. 

Ito juris- The jurisdiction of Quarter Sessions rested till 1842 on 

these statutes and on the commission issued thereunder, which 
was ‘ settled ’ in 1690 ant^ has been in use ever since, em- 
bracing all crimes except treason, subject only to this, that 
in oases of difficulty a judge of one of the benches or of 
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Msixe ought to be preeent. This iorisdiction was exercised) 
and sentences of death were pionoonced and executed accord- 
ingly. But in practice these powers were gradually dropped, 
and the limits of jurisdiction are now settled by 6 & 6 Viet, 
c. 38, which removes the cognizance of treason, murder, 
capital felony, felony punishable on first conviction with 
penal servitude for life, and some other specified offences. By 
59 A 66 Viet, c . 67, Quarter Sessions were empowered to try 
cases of burglary. 

The procedure at Quarter Sessions is as at Assizes, by and pro- 
presentment by a grand jury and trial by a petty jury. The ‘***™*- 
Quarter Sessions also hero appeals by way of rehearing from 
convictions at petty sessions, and also appeals in Licensing, 

Rating, and Poor Law matters. 

Of the Borough Courts of Quarter Sessions it must suffice Borovi^ 
to say that from very early times charters of incorporation 
have been granted to towns, containing grants of courts 
of vaiying importance. In such eases the corjioration was 
generally authorized to appoint a judge of their own. usually The 
a Recorder, with criminal and sometimes civil jurisdiction. 

In 1834 these charters and jurisdiction were investigated by 
a Commission, following on the report of whicli the Municipal 
Coiporations Act, .5 & 6 Will. IV, e. 76, was passed, em- 
powering the crown to grant a separate Court of Quarter 
Sessions to any borough scheduled in the Act that presents 
a petition stating the salaiy that it is proposi'd to pay the 
Recorder, and the right to appoint the Recorder is transferred 
to the crown. The Recorder is to hold his court four times 
a year or oftener, and he is the sole judge of the court. 

In matters of crime the procedure and jurisdiction of such 
a court is identical with that of the County Quarter Sessions. 

The law on the subject was consolii.ated by the Municipal 
Corporations Act, 1882 (45 & 46 Vi<’\ c. 50). 
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Cowia of Summary Jurisdietion. 

Suaunaiy Statutes at various times gave power to one or two justices, 
sitting together, to inflict summarily small penalties on un- 
important ofFences, such as trifling nuisances or misconduct, 
and profane cursing or swearing ‘ Summary jurisdiction ’ 
imports trial without either grand or petty jury. 

By 11 Hen. VII, c. 3, justices of assize and justices of the 
peace may upon information hear and determine, loiihowt a 
jury, all offences, except treason, murder, or felony, committed 
against any statute not repealed. 

This Act was repealed in the next reign, but was the 
beginning of summary jurisdiction in its more extended 
sense. 

The procedure to be used was left very vague, and was at 
last regulated by 11 & 12 Viet. c. 43. 

Potty Under several statutes passed in 1828, 1847, 1849, 1855, 

Sessions, 1871, and 1879, provision was made for dividing 

counties into petty sessional divisions, and the offences triable 
thereat and the penalties which may be inflicted were therein 
declared. 

It is enough to say that, except where by statute one, 
justice sitting alone may act, two justices sitting together 
have a petty criminal jurisdiction over what may be called 
police offences and minor breaches of the peace, with a 
power of inflicting terms of imprisonment not exceeding six 
months. Where, however, the. offence, other than assault, is 
punishable with more than three months’ imprisonment, the 
accused has the option of being tried at the Quarter Sessions 
or Assizes before a jury. 

The justices of the peace are appointed by the crown 
acting through the Lord Chancellor, who takes the recom- 
mendation of the Lord Id&utenant in the case of the county 
bench. 

‘ 19 Ueo. 11, c. 21. 
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Stipendiary ma^trates exist in the metropolis, and other The sti> 
towns, in virtue of various statutes. They are appointed by 
the crown on the advice of the Home Secretary, and when 
acting judicially have all the powers of two justices of the 
peace sitting together. Like the justices of the peace they 
bold office ‘ durante bene plaoito.’ 
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CRIMINAL TRIALS ANI) THE CRIMTNAL JURY 

SmcB the Norman Conquest there have been three modes 
of trial in criminal cases— by battle, ordeal, and jury : and 
three modes of accusation— appeal, or accusation by a private 
person ; indictment, or accusation by a grand jury ; or an 
information either by the Attorney-General or the Master 
of the Crown Office*. The method of defence known as 
Compurgation did not m criminal easels long survive the 
Norman Conquest, though in civil actions, as Wager of Law 
it maintained a shadowy existence till 1834. when its appear- 

* A criminal information may be preferred only for ralsdemeanonrs, 
and only by the Attorney-General, the Solicitor-General, or the Master 
of the (>own Office, ‘ on the order of the Queen's Bcnili Division made 
on motion heard in open Court' (cf. 4 Will. & Mary, c. 18). This 
was passed because the Master used to lend his name to any one who 
wished it, and thus private persons could frivolously bring a malicious 
prosecution against a defendant without the intervention of a Grand 
Jury. 

The law officers, there is reason to suppose ( Rfx v. Berchd and others, 
1 Show. 106-21, 1689), exercised this right from temp. Edward I to the 
revolution in the King’s Bench without indictment by Grand Jury, 
and the procedure was ordinary before the Council and Star Chamber, 
and is recognized and regulated by several Acts of Parliament. 

' When the party to whom the proof was given, gave security that 
he would bring compurgators, be was said to ‘ wage his law ’ (tiadtlare 
legem). When he brought them and succeeded he was said to ‘ make 
his law ' (/oeere legem). 
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aaoe in the ease of King v. TFtRiameS having informed the 
te^alature of its ezistenoe, insured its abolitkm by 3 & 4 
Will. IV, 0. 42. 

The Apjietd was private accusation by the person primarily Appeal 
wronged, and was the regular method under the Normans 
of dealing with crime. Till justice and police are efficiently 
taken in hand by the State, private vengeance holds the 
field. * 

The Appeal was tried by combat or Wager of Battle, 
a form of legal procedure familiar to the Normans, though 
there is no trace* of it in Anglo-Saxon history. Ordeal was. 
on the other hand, well known here. Combat may be said 
to be a bilateral kind of ordeal : both were appeals to the 
judgement of God. To suit the habits t)f his Norman and 
Saxon subjects the Conqueror ordained that if a Frenchman 
appealed an Englishman of theft, murder, homicide, or 
rapine, tho Englishman could defend himself either by ordeal 
or duel, and if he were infirm, by a champion. If the English- 
man appealed a Frenchman and declined proof by ordeal or 
battle, the Frenchman nevertheless had to puige himself by 
tho unbroken oath of compurgators 2 . Some people could 
not fight — the king, a woman, an infant, a man who was 
maimed or over sixty. In cases where there could be no 
battle, and no compurgatoi s could be found, or the man 
was of notoriously bad charaetei. he went to the ordeal. 

The proper method of suing an appeal of felony was for 
the complainant to raise the hue promptly, go with it to the 
nearest vills, and there declare the crime, then go to the 
king’s Serjeants, then to the coroners, and then to the next 
county court. 

At this county court, before the sheriff and coroners, 
the appellor made a formal and detailed statement, in order 
that the appellee might know what he had to answer. If 

2 B. A C., 538. ' Stubbs. Sd. Ch., p. 84. 



in 

Holder. 


20S SNGLmS LB6AL INSTITimONS 

the appellee dik not it^pear he was called or ‘exacted* 
at the next four conseoutiTe county oonrte. If the appdOee 
did not then appear, judgement of outlawry was given. If 
the appdlee appeared, the appeal was removed by writ in|»., - 
the king’s court K where the appellee raised any plea or ex-w 
ception he thought fit. If he did not plead, or pleaded 
inadequately, battle was directed between the parties ; but 
the judges were to inquire, and not allow battle if ‘the cir- 
cumstances were such that there were ‘ presumptiones quae 
probationem non admittunt in contrarium ’ : as, for instance, 
if an appellee was caught standing over the dead man with 
a bloody knife, or taken with the ‘mainour.’ This is an 
application of the general rule of our early law, that if 
a culprit is taken red-handed, no accuser is wanted, and no 
defence allowed ; he is convicted. In most oases after the 
disappearance of ‘ ordeal ’ appellees had the option of defend- 
ing themselves per corpus, i.e. by battle, or per patriam (vide 
infra), but not always. In secret crime, such as poisoning, 
he must defend himseU per corpus, for, as Bracton says, 
the patria could know nothing of a concealed fact like this. 
If the appellee was defeated before the stars appeared he 
was hanged : if not, or if he won, he was acquitted from 
the appeal, but as the appeal raised a presumption of guilt, 
ho was tried by the country as if lie had been indicted. 

The only appeals which had any definite liistory were those 
of murder. This seems to have been the usual way of prose- 
cuting murder to the end of the fifteenth century. Indeed, 
in 1482 (22 Ed. IV), it was determined that a homicide 
should not be arraigned at the king’s suit within the year, 
in order to save the suit of the party, because by the 
Statute of Gloucester (6 Ed. I, c. 9), an appellor was re- 
stricted to a year and a day within which to bring his appeal. 
This was so mischievous, .that four years later (1486) we find 


* Sd. Car. RoUs (Seld. Soo.), 06. 
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a clanae in the statute known as Che Star* Chamber Act, 

3 Hen. Vn, c. 1, whioh recites that ‘ the pauty is oftentimes 
slow and also agreed with, and by the end of the year all is 
forgotten, whioh is another occasion of murder. And alsb 
he that will sue any appeal shall sue in proper person, whioh 
suit is long and costly that it maketh the party appellant 
weary to sue.’ Indictments for murder accordingly were to 
be tried Ut onco, and an acquittal on an indictment was to be 
no bar to an appeal. Accordingly, an indictment was usually 
tried first, and was practically conclusive, unless the prisoner 
was acquitted under circumstances which greatly dissatisfied 
the relatives of the dead man. In 1819 appeals were finally 
abolished by the Statute 69 Geo. Ill, c. 46. following on the 
appeal in Aahton v. Thornton 

(2) Accttmlion by public n port — ordeal — trial by jury. A Accum- 
person might be accused by imblic fame, ‘ a populo,’ 
without any definite aocuscr. Of (his vague accusation as 
opposed to a sworn accusation by definite persons there is 
little trace in oui books. The * publi.' voice ’ could be 
traversed by the ordeal, which thus corresponded to the 
finding of a petty jury 

It was not unknown in the highest court to try and con- Public 
vict upon public fame alone. Thus the* judgment on the**®®' 

' 1 B. & Aid. 403. 

' The following may be something like an iiutanee of accusation by 
common fame. — ‘The juroix t.ay that Roflulphus I’armentarius was 
found dead with his neck broken, and they' siispcet one Cristiana, 
who was formerly the wife of Ernaldus do Knahbewell. of his death, 
because Radulphus sued Cristiana in the ecclcsiiistical court for 
breach of a promise of marriage she had mode to him. and after the 
death of her husband Kmaldus, Bi'ginatd a clerk frequented her and 
took her away from Badulphus, and Reginald and Cristiana hated 
Radulphus for suing her, and on account of that hatred the jurors 
suspect her and the clerk of his death. And the country says it 
Bospeots her. Therefore it is considered that the clerk and Cristiana 
apjiear on Friday, and that Cristiana purge herself by fire.’ (Boll of 
the Iteii.of Wiltshire 10 Rie. I.) 
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Mortimers was on oonunon fame recorded by the king : ‘ les 
quieuz treaons felonies roberies homicides arsouns mavesties 
et cbevauchees as baneres desplies sount notories et coauz el 
rbialme et nostre Seignour le Boy oeo record sur vous.’ 

It may be exceptional, bat accusation by definite persons 
occurs in the Ijaws of Ethelied*, which in this connexion refer 
to the northern parts of the realm. It is provided that in every 
wapentake the twelve superior Tlianes or freeholders, who 
were at the gemot, shall go out with the reeve and swear on 
the relic that they will accoso no innocent man nor conceal 
any guUty one. The form survives to the present day in 
the oath of the grand jury -. If the man was taken in the 
act the thing was clear and he got no trial ; if not, he was 
required to clear himself by oath, if he was oath-worthy. 
To find out whether he was credible or oath-worthy he had 
to bring up people who would support him — ‘compurgators,’ 
— other freeholders, frequently cloven, who swore that they 
believed him. 

The tendency to prefer definite accusers to vague report 
may bo noticed in the Constitutions of Clarendon, a. d. 1164, 
in which, by cap. 6. the laity must be accused in the 
ecclesiastical courts ‘ per certos et Icgales accusatores.’ The 
accusing jury emVrgcs two years later in the Assize of 
Clarendon. 

‘ Htubbs, iSrf. C‘A , p. 7’2. 

’ The following if. one f<»rm of the (irond Jury oath: — ‘Sin, — You, 
as foreman of this (Irand Inqujst, for our Novcrcign liOid the King 

and the Body of this Court of , shall diligently inquire and true 

presentment make of all such matters, oflences, and things as shall be 
given you in charge, m shall otherwise come to your knowledge 
touching this present service. The King's counsel, your fellows’ and 
your own, you shall observe and keep secrot. You shall present no 
person out of envy, halr«l, or malice ; neither shall you leave any one 
unpresented through affection, fear, gain, reward, or the hope or 
promise thereof: But you shall present all things truly and in- 
differently as they come to your knowledge, according to the best of 
your skill and understanding. So help you God.’ 
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We have noticed the reforma of Henry II, in civil prooednre ; The new 
it remains to say that he revolutionized criminal justice. 

By his two Assizes of Clarendon and Northampton he intro- oedure. 
duced a new system of accusation by indictment, or arraign- 
ment at the King’s suit, which in the end superseded the 
process, by Appeal. 

In 1776 the Assize of Northampton appeared. It was 
a recension of the Assize of Clarendon (1166), with some 
additions and alterations making it more rigorous. The 
provision that we are at present coneerned with was this : 
that ‘ if any one Were accused before the justices of our lord 
the king of murder, theft, or robbery, or harbouring men 
who do such things, or forgery, or arson, by the oath of 
twelve knights in the hundred, or if no knights, twelve, lawful 
men and four men from each township in the hundred, let 
him go to the ordeal of water, and if he fails let him lose 
a foot and the right hand, and exile himself withih forty days. 

If acquitted by ordeal let him find pledges and remain unless 
the accusation bo of murder or base felony, when he must 
abjure the kingdom in forty days'.’ 

To a sworn presentment therefore of murder or base 
felony the ordeal no longer offered a complete defence. 

But ordeal had not long to live. Rufus had commented 
on it very unfavourably as a method of discovering truth, 
when fifty men accused of killing the king’s deer emerged 
triumphantly from tlie ordeal. The king said that in future 
he himself and not God would try these cases -. 

’ Stubbs, Nel. Ch., p. 151. This ‘implied prohibition' practically 
abolished compurgatiou in the king's courts in the graver criminal 
oases, though it lingered on in the local and eccleniastical courts. The 
method was much valued in pleas of the crown, as it was considered 
more favourable to the prisoner tluin a jury, and was jealously pre- 
served in London (see the Royal Charters of Hen. I, II, III ; John ; 

Bio. I, II ; and ISd. I, II, III). 

' The king ‘ stomaohatus ’ said, * Quid est hoc ? Deus est iustus 

P 2 
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DiMp* The Lateran Council in 1210 oondemned the ordeal^ and 
prohibited the olergy from assisting at it. In our country 
this direction met with immediate obedience^. By letters 
latent, issued January 26, 1216, an Order in Council was 
sent after the judges who had already started on their eyres, 
telling them that the Roman Church bad prohibited, judge* 
ment by fire and water, and direrting them generally that in 
the circumstances, if grave crimes were brought before them, 
the prisoners must be kept in strict custody ‘ ita quod non 
incurrant periculum vitae et membrorum.’ This last pro- 
vision disappears in the Statute 3 Ed. I, r..l2, which directs 
prison ‘ forte et dure ’ ; if there were crimes of a middle char- 
acter, where ordeal would have been employed, the accused 
are to abjure the realm, and in trifling oSencos they must 
give pledges to keep the peace, but the judges are to use 
a large discretion. 

Difficulty But nothii^ is said in the Order about putting the accused 
subErti-* persons on their trial. The truth was that a very great 
tute. difliculty had now been raised. Trial by ordeal and com- 
purgation had gone, but the accusation by a grand jury 
remained, and there was no method left of ascertaining the 
truth of the accusation. Battle was a method of proof only 
allowed in the case of appeals. The king, at whose suit the 
criminal was prosecuted, could not bring an appeal, for he 
did not see or hear the crime and he could not fight. 

iudez ? Pereat qui dcinccps koc- crediderit. Quare per hoc ot hoc 
meo iudicio amodo respondebitux non Dei, quod pro veto cuiusque 
bine inde plicatur ’ (Eadmor, Uisl., 102). 

' In 1679 the Jesuit Gavan startled the ('ourt by asking to be tried 
by ordeal. To which the L. C. J . humanely replied, ' You ore very 
fanciful, Mr. Gavan ; you believe that your cunning in asking such 
a thing will take much with the auditory ; but this is only an artificial 
varnish : our eyes and understandings are left us, though yon do not 
leave their understandings to your prosdytes (7 St. Tr., 383). 

' ‘Cadit appellum ubi appollans non loquitur de visu et andito,’ 
Bract, ii. 434. 
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The oBly way was trial T>y the ooontry, just as in an appeal 
by a woman or a maimed man, for these were not espected 
to fight. 

But what was to be done if the prisoner declined to put Trial 
himself upon his country ? It was considered an injustice ^ 
to try a man by a jury, if he did not consent, for the method 
was no£ a ‘ legale iudicium peuium,’ nor ‘ secundum legem 
terrae.’ It may be that it was considered that mere human 
testimony was not enough when a man was being tried for 
bis life. Indeed in the leges Henriei it is said that ‘no one is 
to be convicted of capital crime by testimony ’ ; ‘ Grod may 
bo for him, though his neiglibours Ix' against him.’ Yet an 
inquest was not obscurely indicated. In criminal as in civil 
cases ‘ exceptiones ’ or incidental questions were tried by 
a jury either by consent or by purchase from the king. These 
‘ exceptiones ’ in time touched closely the question of guilt 
or innocence. Thus one ‘ oxceptio ’ could raise the question 
of an ‘ alibi,’ another, tlic ‘ cxccptio de odio et atia,’ alleged 
malice in the accuser and infcrcntially the innocence of the 
prisoner. Such an ‘ exceptkt ’ was frequently decisive It 
is not a long step when the accused man puts himself on 
a jury on the main question. Ponit se .super patriam de 
bono et malo — for good or ill. Sir ¥. Palgrave gives instances 
of persons accused by presentment, even before the ordeal 
went out of use, buying from the kipg the benefit of going 
before an inquest of legates milites, to have it pronounced 
‘ utrum culpabilis sit indo nocnc.’ 

To chose a jury is one thing, to bo forced to take one is 
another. If the prisoner was obstinate, a strong judge might 
disregard his objection. Thus at Warwick in 1221, Martin 
PateshuU, finding two prisoners who refused to put them- 


’ Such an inquisition must be given gratis. Mag. Ch., c. 36. See 
Maitland Const. Hist. 120. ' Pais ' ui ' Pay<t ' =- cuuntry or fxitria. 
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kItos on their ooontry, as the {^bnae n«oat, chose twenty* 
four knights, who endorsed the acousation of the twelve men 

of the hundred, and on that hanged them both K 

« 

Cmsent Bnt the prejudice triumphed, and it became settled that 
an indicted man Go\ild not be tried by a jury unless in answer 
to the question how he would be tried, he answered, ‘ By 
God and my country.’ Efforts were then niade to extort 
his consent. He was placed in rigorous confinement, put 
in irons, and fed on alternate days on bad bread and stagnant 
water till he cither pleaded or died. In the case of Hugo, 
when he refused to plead, the judge said that he had much 
better do so. ‘ Scilicet uno die manducabitis et alio die 
bibetis : et die quo hibitis non manducabitis et e contra : et 
manducabitis de pane ordeaceo et non sale et aqua 

The peine This developed into the extraordinary procedure known 
as the peim forte et dure, which was that he was to be 
stretched on his back naked, and to have iron laid upon him, 
as much as he could bear and more ; indeed, as late as 1726 
one Burnwater, who was accused at Kingston Assizes of 
murder, refused to plead, and was pressed for an hour and 
three quarters with nearly four hundredweight of iron, after 
which he pleaded -nut guilty, and was then tried, convicted, 
and hanged. 

In 1668 Major Strangeways was pressed to death in ten 
minutes, under a wooden frame, with weights on it placed 
anglewise over his chest ; several persons standing on the 
frame to liasten his death. A milder form of persuasion, by 

’ Sd. Pleas of the Crown (Sold. Soc.), 99-101. See also (ib. 127) 
the case, in 1220, of the man who put himself on the c lunties of Essex 
or Norfolk or Southampton of all of them, as to his good character, 
and then on the county of Surrey or upon aU the men in England that 
knew him. Xhen came twenty-four knights of Surrey at the king’s 
command. And he pot himself on them, and was hanged. 

* Y. B. 30 ft 31 Ed. I (Rolls Series), 629. 
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tying tbe tinunbs withVhipcord, was praotieed in 1731 at 
tlie Old Bailey K 

The practice was not formally abolished till 1772, 

12 Geo. in, 0. 20, when standing mute was made equivalent 
to a conviction. By 7 & 8 Geo. IV, c. 28, it was directed that 
a pleanf not guilty should be entered in such a case. 

The object of refusing to plead in a felony was that, as 
there was no conviction, there was no forfeiture, and the 
property of the accused person was thus saved. But if the 
man did put himself upon his country, how was he tried ? 

We know from ftraoton something of what took place when 
the itinerants came round. They came, read their commis- 
sion, talked about their useful erraml, withdrew, and called 
to them four or six husonen comitatus. told them their duties, 
swore them to obey, went back to court, summoned the 
bailiffs of the hundreds, swore them to chose four knjghts 
for eaeb huadivd, who came and ssfww to chef tttviro other 
knights, or Meros ct legalen ItotMncu. These twelve were Xhe pre- 
scheduled, and, when produced, were sworn. The capittdo 
were read to them, and they had to bring their answers on 
a certain day, and to say amongst other things against whom 
there was a common fame. 

• 

It was not necessary for the presenting jury to believe in 
the report which they made, and it is fairly certain that they 
would omit nothing that they could rfmember ; for the judges 
in eyre had other sources of information, and notably had 
before them the sheriff’s and coroner’s rolls, which told them 
a good deal that had gone on in the county since the eyre 
last came, and omissions on the part of the presenting jury 
were visited with amercements. If d. is presented by the 
jury as ma^creditus, i.e. as a ‘ suspect,’ the judges question 
the jury about the grounds of the report, whereupon, says 
Braoton, some one will perhaps say, or the greater part 
• Steph., B. C. L., 300. 
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maiy say, that' thw presentment 4nas learned from one of 
themselTeB, and this is investigated. The report may at last 
be traced ‘ ad aliquam vilem at abiectam personam,’ one to 
tthom credit is not to be given. If the matter is proceeded 
with, the person who is presented is asked how he wiU 
clear himself, and we will assume that he puts himself on 
his country. 

Though what happens now is disputed (for it appears that 
* the view taken by Mr. Justice Stephen, in his History of 
the, Criminal Law^, does not commend itself to Professor 
Maitland^), it seems likely that the presenting hundred 
jurors are again asked a question. They have been already 
sworn, and they are now asked to say ‘ guilty ’ or ‘ not 
guilty,’ which is a different question to the question they 
answered before. If they say ‘ not guilty, ’ the man is ac- 
quitted ; if they say ‘ guilty,’ the four nearest townships 
are summoned and asked the same question. Sometimes the 
jury of another hundred is sworn, and asked if they support 
the verdict of the presenting jury. If they all agree, sen- 
tence is passed upon the accused ; but the practice must 
have been unsettled, for we find m the picas of the county 
of Gloucester* that Marinus of Wiuchcombe, who was ac- 
cused of homicide, ga^e two marks for having an inquisition 
whether he was guilty or not, and it is said that the jurors 
of Winchcombe, of Kiftesgate, and of Gretestan, ‘dicunt 

r 

praecise quod non cst culpabUis et ideo quietus.’ One pre- 
sumes that he was presented by a Winchcombe jury, and, if 
that is so, it is clear that the body which presents and tho 
body which praecise didt ‘ guilty ’ or ‘ not guilty ’ is not iden- 
tical ; but it was the early practice to have some of the in- 
dictors on the trial jury, otherwise ‘ it was no|^ well for the 

’ Viz. that there were two juries, i. 258. 

’ Pleas of the Crown for tfte County of Olnueester. xliii. 

* Ibid., 13. 
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king Still a feeliDg^iros growing np tluib none of thoee 
who presented an accused person should be on the inquest 
which tries him, and this was embodied in a statute of 1362 

In Britton, which is a recension of Bracton (1291-2), the 
functions of the presenting jury are stated to be as above, 
but the trial comes before other jurors who are directed as 
to the •points* which they are to decide. If they cannot 
agree, they arc to be separated and examined as to why 
they oannot agree ,* and if the greater part of them know 
the truth, and the other part do not, judgement shall be 
according to the* opinion of the greater part. And if they 
declare upon their oaths that they know nothing of the fact, 

‘ let those be called which do know it ; and if he who put 
himself on the first inquest will not put himself on a new 
jury, let him he remanded back to pt*nance, till he consents 
thereto 

» 

It will be noticed that though we have got as far as a jury Functions 
to present, wliich corresponds to the Grand Jury of to-day, 
and another to try, both juries give their vcrdii t from their 
own knowledge of the facts. And ‘ knowledge ’ included 
information which they gatliered by informal investigation, 
so much so tliat according to Britton the jurors may be 
strictly examined by the justices as to ‘ how they are in- 
formed of the truth of their verdict,’ when it may be dis- 
covered to bo mere tavern gossip or svorsc. 

We know that the trial or petty jury has now a different 
oharacter, for it gives its verdict according to the evidence 
and not from its own knowledge. In the book which 
Fortescue wrote between 1460 and 1470, De lavdibus legum 
Angliae, the^ occur expressions of an ambiguous nature 

which leave it in doubt how far the change hes progressed, 

» 

* Y. B., 14 & 15 Ed. Ill, 201. 

’ Britton, 31, 32. 


2.5 Ed. Ill, St. 5. c. 3. 
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u that ‘ the of England never ^leoides a canae only by 
witoeeaes, when it can be decided by a jniy of twelve men^.’ 

It is to be observed, however, that witnesses are not 
nnknown at a much earlier period than this. Thus, in the 
case of William, the son of Matilda ^ who was tried for 
murder, many bystanders testify that they saw him ‘do the 
deed, and took him with the weapon in his ‘hand, the four 
townships also agree, and twelve juratores say that he is 
guilty. There is nothing anomalous in this, for the jury were 
at liberty to make what inquiries they chose. 

Again, as early as Bracton^, the accused could challenge 
jurors on the ground of enmit5' or corruption, and Fortescue 
states that a person accused of felony could peremptorily 
challenge thirty-five jurors, a right which, if the jurors were 
the witnesses and could not afterwards give evidence, would 
make a conviction almost impossible. 

It seems that this is a period of transition. 

After a considerable period, when the petty jury began to 
be considered judges of presumptions rather than witnesses, 
the practice started of bringing in written papers, deposi- 
tions, informations, and examinations taken out of court. 
But it was a long time before it was thought necessary to 
produce evidence to support a prosecution, and longer stiU 

before the prisoner was allowed any evidence at all. 

« 

A method of trial, where witnesses in our sense are rarely 
if ever called, may do its work well enough in a small com- 
munity where everybody knows what everybody else is 
doing ; but these primitive conditions did not last foe ever, 
and when they changed, the position of an accused person 
must have been, according to modern noti<^, extremely 
harsh and diflSculi. He wps nut permitted to caU witnesses. 

’ r. xxxii. ‘ Pleas of the Crown for tike Gounty of QUyuoester, 9S. 
* ii. 464. 
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Qneea Maiy is ssid ttNhsTe directed tiie Judges to allow 
prisoners to call vitnesses in felony : but this was regarded 
as an indulgence, the rule being that witnesses were not 
to be heard against the crown, even in felony, and if sudh 
witnesses were called, they were not sworn. 

Before the great civil war the following were the features EwUer 
• crinuDftl 

in whidi a criminal trial differed from a criminal trial of triala: tlie 

to-day. (1) Tht prisoner was oonfinod more or less secretly, 
and could not prepare his defence. He was examined, and prisoner, 
his examination taken down and used against him. (2) He 
had no notice of the evidence which was going to be pro- 
duced against him. (3) He had no counsel either before or 
at trial. (4) There were no rules of evidence as we under- 
stand them. The witnesses were not necessarily confronted 
with the prisoner, nor were uriginals of documents produced ; 
the confessions of accomplices were not only admitted, but 
were regarded as specially cogent . (5) The prisoner was not 
allowed to call witnesses on his own behalf ; had he been 
permitted, he could not have done so with effect, for he could 
not find out what evidence they would give, or procure their 
attendance. In later times they were not examined on oath 
even if they were caUed. 

After the civil war some improvements wore made. In 
1695^ persons indicted for high treason or misprision of 
treason wore to have a copy of the indictment five days 
before trial, and to have counsel, and witnesses upon oath. 

In 1708® the prisoner was allowed to liavo a list of the 
witnesses and of the jury ten days before his trial. In 1702®, 
in cases of trea.son and felony, the prisoner’s witnesses were to 
be sworn as ^cll as the witnesses for the crown. 

A practice also sprang up, the growth of which cannot be 
traced, by which counsel were allowed to do everything for 


>7*8 wm. lU, 0 . 3. 


’ 7 Anne, c. 21. 


* 1 Anne, st. 2, c. 9. 
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priaooerB acoiuid oi felony exoq[»t atldresB the jury fm them. 
This we find in operation in 1758^. On the other hand, at 
the trial of Lord Ferrers, two years afterwards, the prisoner 
lias obliged to oross-examine the witnesses without the aid 
of counsel, and was even put in the embarrassing position of 
having to examine the very witnesses called to prove Oie 
defence of insanity which he himself was slotting up. By 
6 & 7 Will. IV, c. 114, all prisoners accused of felony are 
permitted to make their fuU defence by counsel. 

It is pointed out by Mr. Justice Stephen^, that the ex- 
perience of the reigns of diaries II and James II showed 
that juries might be quite as unjust and tyrannical as the 
Star Chamber, and that they were equally likely to bo unjust 
on any side in politics. After the Revolution, when one of 
the great parties of the State had won a decisive victory, 
the administration of criminal justice became decorous and 
humane ; and as it was niamly left in the hands of private 
persons between whom the judges were really indifferent, the 
questions which were involved came to be fully and fairly 
investigated it being left to each party to the contest to do 
the best he could to establish that view of the case in wbicli 
he was interested. 

‘ fFilliam Barnard's case, 19 R. T. 815. ' H. C. L. i. 426. 
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CIVIL PROCESS AND THE CIVIL JURYi 

Eably civil process in this country presents two noticeable 
features : one, that there is no weighing of evidence, for the 
methods arc those of proof and nut of trial ; the other, that 
all complaints must be made probable befont tjie defendant 
can be called on to defend himself. Such momtratio probabilU 
might bo a preliminary oath, visible conhrmatiou in the 
sliapo of document or taUy, or some witnesbcs who sup- 
ported the complainant. 

Proof was one-sided, and the battle uas usually uou or Burden of 
lost when the court settled who was to give the proof. To 
be given the proof might be a burden, or it might be a privi- 
lege ; it might me.an victory, it might mean disaster. Ques- 
tions of such delicacy and importandb were not permitted to 
arise without some prima facie evidence produced by the 
complainant. His bare word, or ‘ simplex vox,’ was not good 
enough 

The complainant’s witnesses were called the ‘ secta,’ The 
secta was ul||i necessarily sworn or even examined for the 
plaintiff ; but tho defendant could, if he chose, state his case 

' On this difficult subject reference should be made to Thayer on 
Evidence. Cf. Mag. Charta, § 38. 
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on the ezamuultiw ^ it, and if it {iaagteed be von. If it 
agreed, he was alloved to wage hie lav and produce twice aa 
many, up to twelve, to support him. If these would not swear 
oe disagreed he lost Otherwise the ‘sects ’was not sworn; it 
was frequently made up of relatives or dependants, and at 
a later date was not even produced though it survived as 
an allegation in pleading till 1834, ‘ and ther^orc he brings 
lus suit.* 

Profert of deeds, the last relic of the monstratio probaMUe, 
was not abolished till 15 & 16 Viet. c. 76, § 55. 

In trying a case, resort might be had to ordeal, battle, 
oath, or witnesses. 

The two first may be dealt with briefly, for they did not 
live long. 

Ordeal, an appeal in more than one form to the judgement 
of Gk)d, though not so frequent in uivil as in criminal process, 
was not uncommon in cases relating to lands ^ or status *, but 
fell into disuse after the decision of the Lateran Council. 

Battle is described by Glauvill as one of the cluef modes of 
trial in the King’s Court in cases of debt, and wc have seen 
that it was the ordinary mode of determining a ‘ writ of 
right ’ ; the witnesses came prepared to fight and could 
be challenged by the other side. 

But this metliod was hated by the English ; the charters 
and usages of various towns, as London and Ipswich, gave 
exemption from it, and it died a lingering death after the 

^ But the defendant was not allowed to wage hi&law against a 
writing, his proper defence being nieni le fait, i. e. if is not tire de- 
fendant’s deed. 

' In 1433 the court deolined tb examine the ‘ soota,’ tender of it bring 
odfy formal (Y. B. 17 Ed. IH, 48. 14). 

' FI. Ang.-Nor., 40-43. * Ibid., 43. 


Ibid.. 10. 
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institutioo of Henry’s Gi|nd Assize^ lie Sts^bute 69 G. HI, 
c. 46, abdished the piooess, with special reference to its nee 
in appeals and in writs of right. 

Originally the champion was the witness who offered tj 
prove his statement per eorpua swum 

The Oath, if taken by the defendant, was somethneB 
allowed to clear liim. But the popular mediaeval method 
was the oath of the defendant supported by oath-helpers, 
or as they are now called compurgators. These were not wit- 
nesses of fact, but rather Ui character, and appeared as 
believers in their principal*. They might be kinsmen*. It 
was the chief method of trial in the popular courts, and in 
the King’s Court in personal actions, and wiw marked by 
excessive addiction to formality. Although highly prized 
this method of ‘ wager of law ’ became exeeptional, surviving 
chiefly in actions in debt and detinue, till its unexpected 
appearamv'- in King v. Willimna* in itw sJboliVion by 
statute in 1832®. 

ITiiwessfs. Before Henry invented his Assizes and brought Wit- 
tlie Inquest or Recognition into fashion, justice was done in"®**®" 
the local couri.e and judgement given by the pares cavioe. 

Some members of the court might have personal knowledge 
of the facts ; if not, there was the form of one-sided proof, 
without cross-examination. But we know- that Edgar’s 
ordinances provided official witnesses for sales of chattels, 
twelve at least in every hundred and small ' burh,’ thirty- 
three in other ‘ burhs.’ This was for the protection of 
buyers, for unexplained possession of a movable which a 

' In 1304 tho court refused to allow battle in trespass, though the 
parties had agref!(i*(Y. B. 32, 33 £<1. 1, 318 -2U). 

* This identit} was made unnecessary by Btat . of Westminster I, c. 41, 

' On the poBsinle explanation of this institution see eh. iii. 

* For a curious case of selecting compurgators by chance see B- B. 
of Ad. ii. 170, 173. 

* 2 B. A C. 638. 


3 A 4 Wm. IV, c. 42. 
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wedc ago notctioody belonged to |^me one dee is apt to 
be dangerous in piimitiTe society. Such persons naturally 
informed the other pares aariae their feQows. 

C 

Witnesses were also used to prove age, or death. So in 
1219 * the defendant said the plaintiff was a minor. This the 
plaintiff denied, and said the court might inspect hinf, and if 
th^y doubted he would bring his mother and'relatives. The 
court said be must bring twelve legates homines. This was 
not a jury, for ho could select whom he pleased. According 
to Bracton such a one swears he is twenty-one and the rest 
swear the oath is true, and then tiioy bare to give reasons 
for their belief, and each gives his reason The delicate 
and dangerous question of a lady’s age was apparently 
reserved for the court on personal inspection-’. By the time 
of Henry VII the question might be settled by a jury*. 

The A fresh beginning was made when Henry 11 adapted the 

of Inquests to the Assizes. TJie recognitors of the 
Assize, or shortly ‘the Assize.’ was a small body chosen ad 
hoc, as being likely to know tiie truth of the matter in dis- 
pute. But it was summoned to answer a particular question 
and no more, and the defendant could raise ‘ exoeptiones ’ 
which had the effect of deferring or possibly destroying the 
assize. He could raise an ‘ exeeptio ’ to the writ, or the 
person, or the assize. If he excepted to the assize, all the 

^ Bract, Jiotc Book. ii. <!asc -16, 

* Beqoisitus qualitur hoc scit ; ‘what made you particularly uotico 
that year T ' ‘ Oh ! a hre burned luy neighbour's house down on the day 
he was christened, pcraoiialitcr interfui.’ .lust the same form of stock 
question, one may notice, as to-day is put io a -witness who comes to 
prove an alibi (Liber de j&nt. Ix-g., Camden Boc-., cslix-cliii). 

* Even the king’s judges saroetinicH confessed themselves unequal to 
the emergency. In Y. B. 50 Ed. Ill, 0. 12, Caveni^h C. J. declined 
flatly to inspec-t a lady, saying, ‘ There is not a man in England who 
can rightly adjudge her of age or under age. Same women v)ho an 
Oiirty years aid win leem eighteen' 

* Y. B. 21 Hen. Vll, 40, 58. 
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* curative words ’ could be disputed, Ach iniutU et ntte 
ivdido — diaaeiiint eum—de libero ienemenio atio — tn iaU 
villa. All these exoeptitms were ‘oat of the assize,’ and 
conld not be determined by the recognitors of assize. They 
were subsidiary ; and at first not being cognizable by the 
assize were tried by battle, unless either by consent or order 
of the court, or per preceptum domini Regia the verdidt of 
a iurata'OT jury was taken which was sworn ad hoc Com- The 
monly the assize being ready on the spot was asked to decide 
the point : wliile doing so it is not an assize, it is a iwata, 
aaaiaa vertitur in iuratam. 

A ‘iurata’ implied the consent of the parties, and so. 
unlike the recognitors of assize, could not be attainted for 
a false verdict till 1275, nhen the Ian was altered It was 
not permitted to reprobate the tribunal that one had chosen. 

A similar argument protected the recognitors in the Grand 
Assize in Braoton's time, for the party, it was said, had the 
choice of battle and so could not complain Besides, a dis- 
tinction was not unfairly made between those who spoke 
professedly from their own knowledge and those who did 
not. The former <-ould properly be puiushed. but not the 
latter. 

In the Assizes, if there was neither consent nor order of 
court, the exceptions had to be tried by battle ; but the judges 
seem to have forced the iurata on the litigants, and in all 
new forms of action not covered by* established rules trial 

’ Set. Cur. Beg., ii. 189. 

’ When the parties pul themselves on n ' iarata ’ they put them- 
selves on the * patria.’ The distinction is this. In an ‘ assize ’ the 
facts were to be declared by a body of men. summoned by an original 
writ, to pronouni.n)f their knowledge on issues mentioned in the writ. 

In an inquiry ‘ oer patriam ' the facts in issue are unknown at the 
begmning, but eincrge on the pleadings, and must be determined 
by a jury summoned subsequently by Benirr /arias, who decide to the 
best of their belief. 

* Stat. of West. I, e. 38. 
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by jury was th^ reoof^wd mode ||The Statute 15 Hen. VI, 
0 . 5, recites that this method is now general in oases touching 
life and death, lands and tenements, goods and chattels of 
^very one of the king’s subjects. 


lbs 

’pateia.’ 


If a man put himself on his ‘country,’ the country was 
rep^psented by persons who were Ukely to know the facts 
These persons came de vicineto, for as Littleton says, ‘ vicinus 
facta vicini praesumitur scire,’ though in time the requirement 
of vicinage was satisfied if some c.amc from the liundred to 
inform the rest, or, as Fortmiue •’ says, to enable the rest to 
judge of the credibility of the loitnegscu.^ The number of 
necessary hundredors. which in tlie reign of Ed. Ill was six, 
was in the time of Fortesene reduced to four. The Stat. 
35 Henry Vlll, c. 6, restored the number of six, a provision 
soon virtually repealed by Stat. 27 Eliz., e. 6, wliich required 
only tux>. At length by Stat. 4 & 5 Anne, c. 16, the re- 
quirement was abolished *in civil cases, it being sufficient if 
the jury came from tiie body of the county at large *. 


If the ‘ patria ’ did not kuov of itself, it was ox])ected to 
collect evidence, and certify itself, as the writ said, ‘ se inde 
certifioent,’ and it was allowed about a fortnight for doing it 
But it is not known when the wil.n^sses first made their 
formal appearance in court. 


Charters and writings were from the first shown to the 
jOity. If a plaintiff pr.oduced a writing under seal, properly 
attested by witnesses, and the writing was denied, he put him- 

See Stat. Walliae, c. xi. 

• Hie parties might ‘ pot themsplves ' on one man who knew the 

facts: as in the case where a defendant asserttHl that the plaintiff 
‘assigned’ him to pay money to the Earl of OxK..Z. The plaintiff 
denied this, and et aedf hoc -ponit super ipewmeomitem. The defendant 
does the like. A writ is sent to the carl, who co/ies and says the 
assi^ment was made {Jiot. d’o*. Eeg., No. 140 ; Paach. 34 Hen. Ill, 
m. 17). ‘ r. 26. 

* Bloekstone, iii. 360. ‘ Britton, ii. 87. 
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self, according to Bracto^, ‘ super patri^ et ^tee in carta 
nominatos.’ The sheriff then summoned the testes and the 
twelve milites ‘ad recognoscendum.’ If the witnesses were 
dead, or out of the realm, he put himself ‘ super patriam.1 
Bracton mentions that the party could prove his deed by 
similarity of impression of .the seal. If the ‘ testes ’ came, the 
jurors question^ them, and the court questioned them*all, 
sometimes separately, in order to get the best Jiiformation 

It was apparently ira]>roper for u jury specifically to find 
matter of record without evidence or a deed •’ unless pro- 
duced, because if it had been produ<‘Pd to the other side, it 
might perhaps have been avoidc-d on the ground of insanity, 
t)r minority, or some other defect. 

Documentary evidence apart, it seems that trm-p. Edward III Chal- 
a dictinetion is appearing, in that witnesses cannot be chal- 
lenged, while jurors can ; and that while the jurors arc sworn “esses and 
to tell the truth to tlie best of their knowledge,*' secundum' 
credulitatem,’ the witnesses are sworn to tell the truth simply, 
for they ought to say nothing that they do not know for 
certain. This distinction, which is highly significant, was 
known to the Law Merchant as early as the fourteenth cen- 
tury The Law Merchant, indeed, seiuns to have been far in 
advance of the Common Law in tliese matU’rs. 

By the time of Henry VI we find Forte.seue, the chancellor, 
describing trial by jury in a civil action as a trial by evi- 
dence : ‘ each of the j)artie,s. by themsel^'s or their counsel, in 
the presence of the court shall declare and lay open 1o the 
jury all and singular the matter and evidence whereby they 
think they may be able to inform the court concerning the 
truth of the pypt in question. Tliat each of the parties 
lias a liberty to produce before the court all such witnesses 

' PI. Abb. 33l. rol. 1. , 

' Y. B. 14 Ed. Ill, 25 sq., and Introfi. xxxvii-xl (Rolls Series). 

• Y. B. 7 Hen. V, 5, pi. 3. 

* App. 3. The lAt&p. Bed Bnnk of Brielid, r. vi. 

Q 2 
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as they ^ea«f, or Ian get to appear on their behall, who, 
being charged on their oaths, diaU give any evidence tiut 
they know toaching the troth of the fact concerning which 
the parties are at issue 

It is curious to find that about the same time the judges 
were expressing the view that if A volunteers evidence to 
show the truth to B he is guilty of maintenance ; ho must be 
Mked for his evidence, unless he has some interest in the 
case In consequence people asked fur a subpoena to be 
sent to them which should protect them 

This may have helped to prevent oral testimony from being 
given in court ; and there are indications that as compared 
with the jury the witnesses are comparatively unimportant. 
So in 1499, where a jury separated ujtliout leave in a storm 
and talked to a friend of one of the parties, the court said 
that it uas immaterial, for evidence was only given to inform 
their consciences, and if no evidence were given yet the jury 
must give a verdict *. 

In 1662 ^ the right was first given to have process against 
all sorts of witnesses, which indicates that the practice of 
examining witne^es before the jury has become general. 

It was regarded as the right of the parties to give informa- 
tion to the jury after impannelling and before trial and at 
first the parties could talk to the jury after they hod retired ; 
but in the last half of the fourteenth century this practice 
and that of giving new documents to the jury after retire- 
ment was discouraged by fine and imprisonment, and in 
1481 ' we find Brian C. J. delivering to the jury all the 

' De Laud. Leg. Aiig., e, xxvi. 

“ (}f. Y. B. 2ft Hen. VI, C. I . and m*e t. 'ash Conveyor* v. 

Lamton Store Service, 1908, 1. K. B. 1006 (C. A.). 

• Cal. Proc. Ch., i. 19. 

* y. B. 14 Hen. VTI, 29, 4. - ' By 5 Eliz., c. 9. § 6. 

' See 0 Hen. VI, c. 2. aa to the sbeiiffs ftimishing the parties with 
a copy of the pannel. ' Y. B. 21 Ed. IV, 38. 1. 
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nWiteEial evideitoe, but u^at was not nutariali be would not 
allow to be delivered. But in Bushes case, in 1670*, it 
seems to have been recognized that a jury might act on its 
private knowledge, even of documents not known to the 
parties. 

By Stat. 14 & 16 Viot.,' c. 99, the parties to a civil action 
became for the first time competent witnesses. 

Unanimity was not at first necessary. According to Fleta 
if a civil jury disagreed they might be afforced, or compelled 
by starvation to find a verdict, or the judge might take 
a majority verdicO, ex dicto tnaioris partis iuratorum ; but in 
the second half of the fourteenth century the rule appears 
that twelve must agree 2. 

The number of the early juries does not seem to have bemt 
fixed. Perhaps Henry’s recognitions established twelve as 
the proper number, but this is uncertain. 

At the present day the general rulo is that fact is for the 
jury, law for the judge. The old popular courts declared 
the custom and found the facts. But in the fourth year of 
John a jury says that tion pertinet ad eos de iure diacernere^- 
This distinction is found in the second book of tho Decretals, 
where the direction is, that if the facts are admitted, the 
question is for the judge uloue ; if the facts are not admitted, 
they must be proved by witnesses and not by ordeal or duel. 

Although the County Court and the County Court jury 
are institutions well known at the present day, they have 
no connexion with the old local courts of the eleventh 
century. The local eourt.s that survive are either held in 
chartered to>yi^^‘^ I'b*’ Passage Court of Liverpool and the 
Chancellor’s Court in Oxford, or are Courts of Bequest 
founded on statute. 

’ Vangh. 136, U9. 

■ Y. B. 41 ISd. Ill, 31, 30 ; s. o. 41 Aas. 11. 

’ PI. ^bbrev., 40 Lino., 4 .lohn. 


Law aod 
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Th« moderik County Court is thc^oteutaxe of statute. The 
first County Court Act was passed in 1846, and divided the 
country into circuits, each with a Court of Record, which bad 
fuxisdiction, up to a certain amount, and in specified classes 
of case. Subsequent statutes have immensely extended these 
limits, and further extension may well be expected. The judge 
is appointed, and is removable, by tlic Lord Xlhancellor. He 
sits either alone or witli a jurj- of live, and from him on 
a question of lau' raised at the trial an appeal lies to the 
High Court 


■ fll &, 5-2 Viet. c. 43. 
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THK CLKRK 

Ai/THQuriH the custom of the King's Court became the The law 
Common Law of the land, there were three classes of persons 
who were in a varying degree exempt from it— the Clerk, the 
Jew, and the Mercliant. 

Before the Norman Conquest.'* tlie law of ihe National 
Church consisted of a body of canonical law that contained 
the Scriptures, the Creeds, and the canons of (Jcneral Councils 
which were recognized as authoritative in the whole Westom 
Church ; and secondly, the (lecrcs's of National Councils, 
manuals <»f discipline known as ‘ Femtentialb,’ some foreign 
canons, and the legislatiuii of Christian kings. The union 
between Church and Sl<ite was complete and entire*. 

The proper court of the Church was the Court of the 
Bishop ; his iurihdiclioii was personal and c ould be exercised 
anywhere, in chimera or in itinerf, and the bishop’s executive 
oiiiccr was the archdeacon. The bishop was also a secular 
lord, and had a recognized place iu the eourts of the Hundred, 
the Sliire, njii^Alic Witan. In these scx'ular courts it is sup- 
posed ^ that offences of a mixed eharacter were tried, which 
were liable td both civil and ecclesiastical pnalties, such as 
adultery and detciitiuu of lithe.* The procedure is assumed 

' Ikport (/f the Eccle^iaiilifal Commsuon, 1883. 
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to have heeo t^naiS^, vk. by ordea^and otunpiiigation. The 
Metropolitan authority of the archrashop waa reoogniiied by 
the bi^ope. 

• Provincial synods were from time to time summoned, and 
were attended by the clergy, and sometimes by the king 
and the lay lords. In them canons were passed, and occa- 
sionally bishops were removed from their seas. It is very 
doubtful if there was any appeal to a superior court, secular 
or religious, at that time, and no traces have been discovered 
of appeals to Rome. 

The Conqueror, as in secular so in ecclesiastical matters, 
imposed no new code of law. His activity was directed 
rather to the proper administration of the laws civil and 
religious than to new legislation, which in matters ecclesi- 
astical was always carefully watched by the crown. The 
Canon Law' was still the traditional law of the Church, which 
was always liable to be altered by the Decretals of the popes, 
which were the statute law of the Church >. 

’ There have been two views hold as to the authority of the Canon 
Law of Rome in the Rcclesiastica) Courts of this country. Thr Tteport 
of the Ecdeeiastiral Courte t'ommitsion. 1883, gave 8Qp]>oi’t (o the ^iew 
that thotigh the Canon Law was of great authority and entitled to 
respectful consideration, yet it was not binding. On the other side 
Professor Maitland, ih his Cnncm Lair m the Chunk of England, firmly 
maintained that the Canon Law of Rome was in the Courts Christian 
of this country regarded as absolutely binding. 

But inasmuch as the late Bi.-.lioiJ of Oxford, who drew the Com- 
missioners’ Ilepuii, intimated to mt- sometime before his death that he 
was not prepared to dissent from Professor Maitland's view, that view 
may be considered for the present as authoritative. It is put briefly 
as follows. 

The Decretum Gratiani was the text- book of the old Church law, but 
in 1234 it was out of date. Three popes, Gregoiy Boniface VIII, 
and John XXII, issued three collections of Decretals, each of which 
was a statute-book for the whole Catholic Church, and as snob 
Undiqg. ' 

nofessor Maitland calls as his chief witness William Lyndwood, the 
^{reat English Canon lawyer, and the principal official or jndge of the 
Archbishop of Canterbury : be tvrote a commentary for beginners on 
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The edict of William .which aerered oiipl and epiritual of 
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oourte was joegnant with far-reachiiig leaiilts, but its imme- edkt. 

diate effect was to develi^ the machinery of ecclesiastical 
judicature. The tribunal was no longer of a mixed chsracMr, 
the laity were no longer united with the clergy. Dioceses 
were divided into archidiaconal districts, and a I’Cji^lar 
system^ of appeal was instituted. This activity first mani- 
fested itself ill the vigorous growth of the Archdeacon’s 
Court, which withiu fifty years had usurped a customary 
jurisdiction which b^an seriously to rival that of the Bishop. 

To meet this conyietition the bishops created Officials, Chan- 
cellors and Commissaries, trained experts whose duty was to 
represent the bishop in his court. Tiiis delegation did not 
prevent the bishop from sitting himself were he so minded 

the arohicpiscopal constitutions of Canterbury. In this he never 
soggests that the Decretals are other than Ian, and that though their 
meaning be doubtful they are not biudiitg : and be explicitly states that 
the Pope is above both a general Council and the law, and that to 
dispute the authority of a Doeretal w heresy. Obstinate heretics, he 
adds, are to be burnt. 

In oontrast with the Pope, an archbishop can make statutes or con- 
stitutions for his province, either of a declaratory or supplementary 
nature, but such ordinances cannot derogate from the Decretals. If 
they are contrary to the Decretals they are ultra viref, and at any rate 
they must bo njiset by a future Decretal. .Vs inight be expected the 
aichiepiscopal constitutions did not contain anything of great im- 
portance. Not only was tho pope superior to the archbishop, but so 
was tho legate a UUriv ; honee Lyndwood makes the lolloning list in 
order of authority : (i) Decretals, fii) ieg^ine coustitutions, (iii) pro- 
vincial oonstitutions, provided they do not contravene the other two. 

Though the king and the king's courts could and did restrict the 
Mea of activity for the Church Courts as by writs of prohibition, yet 
within the x>ermitted limits the Churrh could cultivate its own garden 
in its own wjn^. gpr was there any claim to dictate to tho Choroh 
Courts what judgements should bo given. When the (liurch took the 
position that subsequent marriage legitimated offspring bom before 
marriage, the K&ig’s Court declined to recognize tho church view^o far 
M it affected the law of inheritanoe, but for tho purposes of ordination 
permitted an illegitimate person to take ordow with a dispensation. 

' See R. V. Triatram, 1902, 1 K. B. 8l6 (C. A.). 
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and these offioes, th<ftigh strictly textile during the bishtqp’s 
fdeasure, became by usage life appointments. 

IVom the Archdeacon’s Court appeal lay to the Bishop, 

from the Bishop to the Archbishop, and according to foreign 

•fhe inns* custom thence to the Pope. But the Pope was not merely 
diction of tv lx- , ■ . . ^ 

the Pope. intimate court of appeal, he was an omni-comjtetent 

court of first instance for the whole of Christcnfloni, ‘ dominus 
papa index est ordinarius singulorum i,’ and he could and did 
delegate his jurisdiction cither generally or in particular cases ; 
and in this country his delegates auuld be English ecclesi- 
astics appointed by the papal rescript, la such a case the 
plaintifi applied to the pope for a writ or hnve just as in 
a secular matter lie went to the king’s chancery. Popes also 
appointed resident legates to represent tlieui, and when this 
step was objected to by the kings, clothed th(' Archbisliop of 
Canterbury with Icgatine authority, whirli had the effect of 
it qhite uncertain in which capacity, metropolitan or 
legatine, the archbishop on any (K-casion was acting. Appeals 
to Borne were regarded by the kings with disfavour. The 
Constitutions of Clarendon ^ provided tliat appeals from the 
aiehbishop should lie to the King’s Court lor failure of justice, 
but the panic vhieh attacked Henry alter tlie murder of 
Becket made tlie' provision a dead letter, and appeals to 
Borne went on as before. Henry' HI and Edward I both 
forbad their subjects to be cited out of the realm, statutes 
of praemunire i)enalize(f the practice, but appeals continued, 
till the Beformation, in those matters which lay outside the 
cognizance of the secular courts, viz. in testamentary and 
matrimonial causes. 

The ecclesiastical sy'slem in its complelH^.rm was as 
follows. The kingdom was divided into provinces, pro- 
vinces into dioceses, dioceses into arGhdeaconrie!!i, archdeacon- 
riee into rural deaneries ; and there w ere besides ‘ peculiars ’ 

’ And geo Bracton, f. 41!!. ■* Cap. viii. 
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beloDgiiig to the cro^, the archbiiliops, .bishops, deans, 
chapters, and prebendaries. PropK courts corresponded 'with 
these divisions, provincial, diocesan, archidiaconal, ruridecanal, 
and peculiar. 

The provincial courts of the archbishop were essentially the The Aroh- 
same in both provinces." There were four in Canterbury, and 
t'wo iq York.. In Canterbury they were, the Court of the 
Official Principal or the Cfiurt of Arches, the Court of 
Audience, the Prerogative Court (till 1857), and the Court 
of the Archbishop’s Peculiars. In York they were the 
Chancery Court, p,nd (till 1857) the Prerogative Court. 

The Court of the Official Principal or the Court of Arohes 
was the consistory of the archbishop, tiic court of appeal 
from the diocesan courts of the provinci-, and also a court 
of first instance in all ecclesiastical matters. The judge was 
the Official Principal ; he held ail the judicial powers of tjie 
archbishop and stood in relation \o him as thP Chief Justice 
did to the king, process issuing in liia name. He also has the 
style of ‘ Dean of Arches ’ . originally the Dean held a sub- 
ordinate position, and then the two offices were merged. 

The Court of Audience was the court in nliieh such 
personal jurisdiction <tl the archbishop was exercised as was 
not exhausted by the appointment of tlie Official Principal. 

It is said to have liad eo-ordmate authority, and process issued 
m the name of tlie archbisliop. It has been suggested tliat 
perhaps the foundation of tin’s jurisdiction %va8 legatine. It 
Was presided over by tlie Archbishop in pcivion or by his 
Vicar-Gcneral. 

The Prerogative Court took the testamentary and matri- 
monial buBM, If the Official Principal did not sit, another 
judge took his place with the stylo of Master. Keeper, or 
Commissaiy.* 

The Court of Peculiars was a branch or an aspect of the 
Court of Arohes, exercising juriediction originally over thtf 
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thirteen Itondoa patiAieB which an ^oempt froth the jniia- 
diotion of the Bishop of London. 

In the prorinoe of York the Chsnoeiy Court corresponds 
teethe Couri of Arches, the Prerogative Court to the court 
of the same name in Canterbury. 

Ihe The Diocesan Court was the consistory court of the bishop, 

* and was held by the Bishop’s Chancellor, or Ofhoia) Principal. 
It took all ecclesiastical causes arising in the diocese. If 
the see was vacant, the archbishop through the vicar-general 
of the province presided. 

Ihe Arch- The Archdeacon’s Court originated in the’ functions of the 
® archdeacon, which were at 6rst purely executive. It was his 
duty to hold visitations in his distriut, inquiring, amongst 
others matters, into the cemdition of church fabric and church 
furniture. 

'But by degfees the Arrhdeacons built up a customary 
jurisdiction of a more extended character, depending partly 
on usurpation, partly on varying agreements made with 
the bishops. The ruridceaikal court, which was not strictly 
judicial, but was held preparatojy to the visitation of the 
archdeacon, has become obsolete. 

The bishop’s visitations gave au uppoitunity for bearing 
oomplaints of or by the clergy, and for correcting abuses so 
presented according to the methods prescribed in the ‘ Peni- 
tentials,’ and thus became an effective part of the episcopal 
and archidiaconal jurisdiction. 

The procedure for over three centuries before the Reforma- 
ticHi followed the forms of the Roman Civil Law. 

The Extent of the Spiritual JvriarSfUthl- 

When the lay and spiritual courts became^distinct, the 
C9iut<9i claimed jurisdictiox in two great classes of case : 
(1) where a clerk was accused of felony ; (2) where the 
matter was of a spiritual nature. 
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Tb» elaim of the Ghotoh to tiy iteafeloniouB cleihs pro- 
daoed an eztraoidinarj^ condition in the &igli8h crijninal 
law, and is discussed in the following chapter. 

The matters which the Ohnroh declared to be ef a spiiitMl Matters of 
nature were numerous, and some of its claims have also had 
momentous efiects on our law, for to them is directly due the * 
difference in the devolution of real and personal property. 

The Church courts assumed jurisdiction, with respect to 
churches, over patronage, furniture, ritual, and revenues ; 
with respect to the clergy, over faith, practice, dress, and 
behaviour in or, out of church; with respect to the laity, 
over morality, religious behaviour, marriages, legitimacy, wills, 
and administration of intestate estates. They also concerned 
themselves with the maintenance of doctrine, and claimed to 
examine into contracts where faith nas alleged to have been 
pledged and broken, into oaths, promises, and fiduciary under- 
takings I. 

Suits about ecclesiastical property were always, with the 
exception of advowsons, claimed by the secular courts : and 
advowson suits were reclaimed by Henry II by the Assize 
of Darrein Presentment, and were thereafter tried in the 
King’s Court. *. The King’s Courts never interfered in 
ohuTch services, church administration, br the distribution 
of church revenues. 

The testamentary and intestate business fell into the The 
eoclesiastical hands in the tntplfth and thirteenth centuries. 

* In a book, now rarely to be bought, by Archdeacon Hale, con- 
taining precedents of criminal cases in the Consistory Court of London 
(1480-1639), we 6nd inter alia the following topics dealt with : forni- 
cation, adultery, incest, bigamy, rape, sorcery, unaoemly demeanour 
in church, alSbnoe'^rom church, the marital relations, haunting taverns 
and keeping bad company, defamation, tale-bearing, administering 
goods without ihe ordinary’s authority, destroying pariah boundaries, 
practising as surgeon or midwife withdbt lioenoe, vexatious prosecution, 
not living in obarity, and fox-hunting and fowling on Sundays. 

' ComUMiont of Clarendou. cap. i.« 
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Ab freehi^ ooold iiftt be devised by will, tlie Jurisdiction 
was ^trioted to ohattd interests, aidl the oompetenoe of the 
church courts to compel the executor to carry out the testator’s 
d^^tions w^e conceded by the king’s courts vtithoat difficulty 
and was firmly established before GknviU uTote. The 
administration of intestate estates is closely connected with 
testaiaentary business, and naturally accompanied the testa' 
mentary jurisdiction. 

The matrimonial jurisdiction rested on the Baoraniental and 
religious character of the ordinaiu-e, and nas undisputed. 

* 

No objection wa.s ever raised to the Church’s jurisdictiun 
over ecclesiastical offences committed by the clergy. With 
regard to the laity, the Church claimed the coweetion ol 
sinners for their souls’ health (pro anhiif animae). So far as 
it dealt with such immorality as wa.s untouched by the State, 
tBe claim was not seriously, attacked before the Reformation. 
But the pretensions of the Church under this head included 
the cognizance of breach of contract, perjury, and .slandci, 
where civil remedies coexisted. These claims w ere maintained 
till the Reformation, and wcr<- regarded with much jealousy 
The jurisdiction was exercised under the visitatorial and 
penitential systciii, or on express complaint, the penalties 
imposed being penitential, but comniutablc for a money 
payment. The efforts of the crown were directed mainly 
to reslncting appeals, wljich were vcxaliously multiplied, and 
limiting the area of the juriidiction. 

The grave offence of herasy %iiis in the fourteenth century 
a novelty ; and if we except the case of tho unlucky deacon 
mentioned by Bracton, it seems that no^n^jlty beyond 
excommunication could be enforced. But the canonists of 
the thirteenth and fourteenth centuries took t^ieir views of 
heresy from the TheodosisCn Code, which punished people 

‘ Cotuhivtions of Clartndon, cap. xv. 
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such M B^ohaeans with death, and ^hey contended that 
the ecolesiastioal courtetoould convict for heresy, and^that 
the civil power was bound to act as executioner. The com- * 
mon lawyers, however, stoutly resisted this en^roachmei^. 
Accordingly, in 1382, the clergy having found their spiritual 
weapons inefficacious, resorted to an unparalleled and in- 
structive expedient. They forged an Act of Parliament, 

5 Ric. II, st. 2(| c. 5, directing (he sheriffs, on the certificate 
of the prelates, to hold ‘ in am-st and strong prison ’ heretics, 
till they conformed. N<‘xt Session tlip Commons preferred 
a Bill stating tl>at they had never a.Ksentrd to tliis Ae-t, and 
desiring that it should be declared void. The Royal Assent 
was given, but the elcrgy so managed that this Aet of Repeal 
was never published nor print I'd «ith the Acts of Parliament. 
It is now printed 3 Rot. Pari., p. Itl, No. ,'53. 


On February 26, 1400. (he king, the temporal lordu aMrnting, The ■ 

« * dc 

issued a wTit ’ for bimiing (me Wifb.im Sawtro. who had been 

eonvicted by the Provincial Council of Canterbury as a relapsed burendo.’ 

heretic. 


On March 10, 1400. the Statute 2 Hen. IV. e. 15, was 
passed, directing that obstinate and relapsed liercties .should 
be burnt. This being the position, the eljurch party main- 
tained that it proved (he o.xisteiiee of a writ dc hercUco 
romburendo at common law. If .•<ueli a writ existed, it is 
curious that it was never used ; and i( it was usual, the assent 
of the temporal lords was not reituin'd for its i.ssue. 

The Statute of Henry IV wa.s reinforced by a severer 
statute in 141 4 and under it people w ere exaininctl, xainished, 
and burnt freelv^down to 1.539. when the Aet of the Six 
Articles® w-as ])assed, defining heresy, and punishing it with 
burning, impriponment. and execution as a felon. 

* 3 Rot. Part. p. 4.59 a. 

’ 31 Hen. VITJ. e U 


• 2 Hen, V. o. 7. 
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Qd the Mweedon Edward VI theae statutes were repealed 
and, the common law restored, bi* with the oonstniotitni 
added that the writ de heretieo eombtirendo existed at 
qpmmon la^, and issued after conviction by a Provincial 
Council. 

Mary re-enacted these statutes, Elizabeth repealed them, 
but established the Court of High Coromiasiyn. Practically 
the statute by its working took no account of any one but 
Anabaptists, i. e. Unitarians. These ‘ wretches, abhorred in 
the eyes of all orthodox Anglicans,’ were tried and burnt 
under this supposed common law writ, the last execution of 
the kind occurring in 1612 K 

In 1640 the ecclesiastical courts fell, in 1661 the ordinary 
ecclesiastical courts were revived, but deprived of the ex ofj^do 
oath, and the law of heresy fell into a state of obscurity. In 
^677 the writ de heretieo eomburendo was abolished by 
29 Car. II, 'c. 9, the clefgy being only permitted the use 
of excommunication, deprivation, degradation, and other 
ecclesiastical censures. 

‘ As a mere matter of legal theory,* says Mr. Justice 
Stephen, ‘ I know of no reason why any layman who is 
guilty of atheism, blasphemy, heresy, schism, or any other 
damnable doctrine or opinion should not be prosecuted in an 
ecclesiastical court and have penance enjoined ; c. g. the public 
recantation of his opinions, and. on refusal, excommunication, 
and the court on that migh't direct imprisonment for not 
more than six months 

The Reformation Period. 

The Reformation marked a great change. ^Tlie Church 
was now expected to enforce and did enforce the Statutes 
ai Parliament. The Canon law was permittedeonly in so far 
as it was not repugnant to'the Laws of the Land. 

* 10 Jsc. I. ’ Stephen., History of the Criminti Law, ii. 468. 
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By the Statute of Citations^ Heziiy*forba0 the citation Legisla' 
by the Provincial Court^ persons resident in the diotfeses 
of the Bufiragans, and thus stopped the direct jurisdiction of VIIL 
the archbishop, which was perhaps of legatine cUaracter, dt 
was perhaps claimed by tho archbishop over his province 
in humble imitation of the pope’s ‘ordinary’ jurisdiction 
of first instance over Christendom. * 

The Statute of Apjicals ^ forbad appeals to Borne : th^ 
went no further than the Court of the Archbishop. 

The Act for the Submission of the Clergy ^ disallowed any 
new canons made without the royal autljovity. The old 
canons ucrc to be revised ; till revision, ail canons nut re- 
pugnant tu^lie law and the royal prerogative were to stand. 

The immediah- result, of this was tiie desuetude of the canon 
law, the universities ceasing to give degrees in it as a separate 
faculty. Not more than seven or« eight persong after that* 
period graduated at Oxford in canon law, and tnen under 
the description of Doctors Utnusque luris. A further appeal 
was allowed from tin- archbishop t.o the King in Chancery ; 
this Court thus took the place of the pope, and was popularly 
known as the Court of Di'legates. 

By the Statute of Supremacy* almost unlimited powers 
of ecclesiastical jiirisdietion were assumed, and under it a 
commission, of which no copy exists, was issued to Crom- 
well as Vicar-Gencrul and Viregen'lit witli large powers 
of visitation, which he u.scd vigorously, and which after- 
wards served as a precedent for tlie o^tabli.'.hnicnt of the 
Court of High Commission. The old tribiirmls remained, 

‘ but the sugvme^udicaturc of the king e.vi'ivised through 
special commissiuiis of visitation and jurisdiction, and the 
obligation under which the bishops or some of tliem placed 
themselves by taking out commiAdoiiB for tho exercise of 

• 23 Hon. VTir. c. 9. ’24 Hen. VIII, c. 12. 

' 26 Hen. VIll. c. 10. * ' 26 Hen. MTI. o 1. 

K 
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their ordinary, juxi^iotion, paralysed the woridng of the 
anoibat oouxts V * 

The reign of Mary waa retrogressive and episodical. The 
awession of her sister is of importance, ‘ the statutes passed 
in the first Parliament of Elizabeth, for their comprehensive 
as YcU as their permanent character, embracing the whdie 
subject of the ecclesiastical constitution, andeemaining in all 
but one important matter practically in force until the present 
century.’ 

The royal jurisdiction in matters ecclesiastical was imme- 
diately restored. The Act of Uniformity'*, while providing 
process before lay tribunals, recognized and confirmed the 
power of the Ordinary to reform, correct, and punish by 
censures of the Church all offenders against the provisions 
of the Act. The joint effect of the Marian and Elizabethan 
ieg^lation was that the authority under which the ordinary 
courts were held was that of the an'hbishops, bishops, and 
ordinaries. 

The law As the canon law had never been revised, it remained in 
^wdi. SO S'® if' "'“s oof conlraiy lo the’ law or the royal 

prerogative, and such canons and the king’s ecclesiastical laws 
were concurrently administered by the ecclesiastical courts. 
To this body of law were added, canons made in convocation 
with royal sanction, royal proclamations, injunctions, and 
advertisements issued, in virtue of the royal supremacy or 
under the Act of Uniformity. 

The ecclesiastical jurisdiction of Elizabeth was exercised by : 

1. The old courts, administeiing the ancient law modified 
as above stated. 

2. The Court of High Commission 

3. The Court of Delegaj«s *. 

' Report of Sedenasluai Commitnon, xzxiii. sq. ‘ 1 Bliz. o. 1. 

Created under 1 Eliz. c. f 18. ‘25 Hen. VIII. o. 10. 
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In tVhutoH'a ewe* the light of CoD^ooa^pn to ezeroiM 
jurisdiction by examining, censuring, and condemning here- 
tical tenets and the authors and maintain ers cd them, 'tvas 
affirmed by eight judges to four. But these expressions we(i% 
extra-judicial, and the better opinion seems to be that the 
power of Convocation to condemn a heretical work is as well 
established as incompetence to try a clerk for heresy*. 

The Court of High Commission. 

1 Eliz. c. 1 llie Crown was empowered to issue eom- 
missions for the purpose of correcting all maimer of errors, 
heresies, schisms, abuses, oSenccs, contempts, and enormiti^. 
Under the statute temporary commissions were at various 
times appointed. One issued on June 24, 1559, for the 
dioceses of York, Chester, Durham, and Carlisle ; and five 
altogether issu^ during the first twenty-five years of EUzsc 
beth’s reign. 

In 1683 a permanent Court was established of forty-four 
persons, twelve being bishops, and three making a quorum. 
Under the general words of the statute it exercised almost 
despotic powers of fining and imprisoning, even for offences 
of by no means spiritual cognizance. It., was as arbitrary 
as any lay court, as inquisitorial as any ecclesiastical court. 
It only differed from the Roman Inquisition in having no 

power to kiU or torture. It was for.suitoi's a court of first 

• 

instance, and was open to informers of uvery class ; it pro- 
ceeded on suspicion, information, presentation, or inquiry ; 
and except for a sliort time under James I, it was subject to 
no appeal. It did not, however, supersede the courts of the 
ordinary, bat exvKised concurrent jurisdiction. While there 
is sufficient evidence of jurisdiction exercised by it in doctrioai 
and disciplinacy matters, the largest proportion of offqnoes 
comes under the head of misconduct and immorality, both 

‘ 15 iitate Trials, 7U3. ' Philtiniofti, MeolesiatUcal Law, p. 1(161. T* 

H 2 
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of oleigy and, laityf and of proceedingB in recuaanojr and 
nonaonftHinity. The ex offUio oath vraa largely need, and 
twenty-four interregatories of the most stringent type were 
drawn up Mid were administered to every ‘ suspect ’ clergy- 
man. Not only his public proceedings but his private con- 
versation was investigated. H he declined the ex offUdo oath, 
he d'as deprived and imprisoned for contempt. 

The Court was abolished by 16 Car. 1. c. 11, and any new 
Commission forbidden by 13 Car. II. r. 12. Nevertheless 
James 11 tried to revive it under the name of the ‘ Court of 
Commissioners for Ecclesiastical Causes ' it was to consist 
of three clerics and four laymen, and Jeffreys was to preside. 
But James' reign came to a sudden end, and his attempt 
was declared illegal by the Bill of Rights. ' 

The Oowrt of Delegates. 

The powGif, of tliis Cohrl were full and final : it carried 
the full judicial authority of the crown, and from it there was 
no appeal. But the Elizabethan lawyers held that in virtue 
of the supremacy, there remained in the crowm the power of 
rehearing the whole ease de novo by a Commission of Review, 
issuing on a petition to the King in Couiuul. 

a 

The Delegates could not hear appeals from the Court of 
High Commission, but from tin ordinary courts could take 
appeals on all matters, cognizable therein, with the possible 
exception of heresy. 

The Delegates were to he ^ such persons as shall be named 
by the king’s highness.’ Doctors of the civil law were always 
employed in conjunction wdth bishops or judges. The bench 
was made up from a rota of D.C.L.’s anfT the ^ ommon law 
puisne judges. The original commission was filled by three 
common law judges, thre^ senior and three ^nior D.C.L.’s, 
taken in order, beginning at both ends of the list. If sentetoce 
was to be pronounced one common law judge must concur. 
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‘The judges in, the Court of Delegates did not puUioly 
assign the reasons of thMr sentence, but in deliberating on 
their judgement they assigned their reasons to each other 
and in the presence of the registrar.’ 

In 1830 this court was msde the subject of a Boyal 
Commi^on, which reported in 1832. No substantial olmige 
of injustice or* excess of powers could bo laid agadnst it, 
though its proceedings were somewhat expensive and dilatory. 

‘ We are informed that it seldom reversed the judgements 
of the Provincial Courts ; that it was so far as the civilian 
clement went frequently composed of junior and inexperienced 
Doctors ; that its proceedings were undignified, especially the 
mode of payment (a guinea a day paid by the victorious 
party at tfle close of the cause to each of the judges). The 
fact, moreover, that the reasons for the judgements were 
not given secjps to have been regarded as infusing an 
element of uncertainty as to the ifature of the law adminis- 
tered by the court*.’ The learned witnesses who appeared 
before the Commission were, however, unable to suggest any- 
thing more satisfactory'. 

In consequence of the Report the Court was abolished for and sbo- 
almost all purposes by 2 & 3 WiU. IV, c. ,92 (the exception *****”'" 
being the recourse allowed to the I'lelegates by the patent of 
a Colonial Bishop). 

By the same Act Commissions of Review' were forbidden ; 
the powers of the Court of Deli^ates were transferred to the 
King in Council, and by 3 & 4 Will. IV, c. 41, went to 
the Judicial Committee of the Privy Council, further regula- 
tions being made by 3 & 4 Viet. c. 86, §§ 15, 10, and 6 & 7 
Viet, c. 38.* 

The Appellate Jurisdiction Act of 1876 restored to the Appellate 
Privy Council the jurisdiction which had for a time been^^^^t 

' Beport of BedeiiiuUeai Commitiion. 1883. 
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menaoed the Judicature Act, 1873, and it was provided 
thalha number at archbishops and blihops, to be appointed by 
Order in Council (five being subsequently the number fixed 
apon), should sit as assessors to the Judicial Committee. 

The powers of the Church courts have been connderably 
afiected by legislation. 

In 1813, by 63 Geo. Ill, c. 127, excomlnonicafion was 
prohibited as a penalty for non-appearance on citation, or for 
contempt, irregularities which seem to have been incidental 
to cases of non-pajrment of church rates (see 3 & 4 Viet, 
c. 93). By 2 & 3 Will. IV, c. 93, provishm was made that 
the orders of the courts should be enforced by sequestration. 

By 18 & 10 Viet., c. 41, suits for defamation wese abolished, 
and by 23 & 24 Viet., c. 32, ecclesiastical proceedings against 
laymen for brawling were similarly dealt with. 

e « 

In the case of PhiUimofe v. Machon > it was held that since 
the passing of 4 Geo. IV, c. 76, the ecclesiastical jurisdiction in 
perjury had gone ; and that a statute giving jurisdiction to 
a temporal court in any matter inferentially withdraws that 
matter from the cognizance of the ecclesiastical tribunals. 

It should be observed that perjury in an coclesiastical 
matter was properly cognizable in the spiritual courts. If it 
was a mere voluntary oath (lamo fdei) opinion fluctuated. 
The early view was that if the oath occurred in a spiritual 
matter, c.g. an oath to many, that was for the ecclesiastical 
courts, but not if otherwise, c.g. an oath to pay money, for 
on that an action would lie at common law. The later 
opmion, (emp. Ed. IV, was that in laesio fidei the spiritual 
court might punish ex officio, but not at the,wt of the 
party, 

Pprjury ‘ in a judicial proceeding,’ the onfy species now 
known to the criminal law, before the reign of Elizabeth 
' L. £. 1 P. D. 481 
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waa recognised in the conduct, not of § witness, but of the 
jury who gave a Sldtae vesdiot, thus making thez&eelveB liable to 
an attaint. In iirohdeacon Hale’s book there ore, however, 
some oases where the ofienoe is perfaiy before ai;bitratorB)'^ 

In 1840 the Church Discipline Act^ was passed, which The 
completely changed the procedure in ‘ causes of correction.’ 

The jurisdictiop of the chancellor in the Consistory Court Act. 
was swept away, and the bishop was required to sit there 
in person with his prescribed assessors, five in number, one 
being his vicar-general, or an archdeacon or rural dean of 
the diocese. But the action of this new tribunal was para- 
lyzed by the power given to the bishop of sending any case, 
at any time before articles were filed, by Letters of Bequest 
to the Coisrt of Appeal of the Province, ‘ a power which has 
been so generally exercised as to make it difficult to say 

whether the tribunal has or has not been satisfactory.’ 

• 

This Act, wliich restored the bishop's personal jurisdiction 
over clerks who had offended against the laws of the church 
or given rise to scandal, was agreeable to the Canon Law, 
which says that to the Bishop belong ‘inquisitio correctio 
punitio ezeessuum sou amotio a beneficio ’ 

In 1874 the Public Worship Regulation Act * was passed, ThePuUia 
giving an alternative procedure in case of offences against the * 

ceremonial law of the church. It provided for hearing by tion Act. 
a ‘ judge,’ appointed as below, of * representations ’ of alleged 
infringements of the ceremonial law. The ‘ representation ’ 
must be made to the bishop by the archdeacon, a chnreh- 
warden, or three aggrieved panshioners. in the manner pre- 
scribed in the Act. 

If the Rshop thinks that proceedings should be taken, he 

' Izz. 6, 18. * 3 & 4 Viot o. 86. 

‘ The Dean* of Arches is not affevted by the canon forbidding a 
cbanceUcir to pronoonce sentence of deprivation without the preaence 
of a bishop. * 37 & 38 Viot. c. 86. 
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invitee the paittee eabmit to his diteotion wilbont Hqpcnlf 
end, on submibaion, deals with theiputtert^lmself. If they 
deolme he sends his representation on to the srchbiahe^, tdio 
requires the * judge,* who must be a barrister of ten years 
standing, or an ex-judge of the High Court, and a membw 
of the Church of England, to bear the case. The appointment 
of t|uB judge is vested in the two archbisbops, bis tenure 
is during good behaviour, and he is judge of the Provincial 
Courts of Canterbury and York. The same person shall 
be ex officio Official Prindpal of the Arches Court of Canter- 
bury, and of the Chancery Court of York From him 
appeal lies to the Queen in Council. ^ 

This Act does not seem to have given any powers for 
the repression of offences which were not comprehended in 
those conferred by the Church Discipline Act, and ‘there 
is no reason to suppose that any saving of time and expense 
is affected by the substitution of proceedings under the later 
for those under the earlier Act.’ 

The two Under neither statute could any proceedings be taken 
without the sanction of the bishop of the diocese : and both 
allowed him absolute discretion as to giving his sanction. 
Under the former Act he need not even hear the parties 
nor is he bound to' give any reasons for his course ; under the 
later Act if he refuses his sanction, he must state his reasons 
in writing, deposit the statement in the diocesan registry, and 
send copies to the compliunanVs and to the clerk complained 
oi. Under the former Act complaints may be made by any 
one; under the later only by those who are by reason of 
residence or official position directly affected. Under the 
former Act, the judge could issue a monilj^m an^ enforce it 
by suspension, hut not by deprivation ; under the later, a 
■ vacancy is made automatically on inhibition a^er monition, 
shoulb such inhibition remhin in force for three years (no 


’ 37&38Vict.c. 8.'5,§7. 


Ex parU Edvmrds, 9 Cb. App. 138. 
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rdaxstdon ooourring 4^ obedience is promised in writii%)> 
or should a seot^ inhil^tion be issned on the*same modtf><"> 
within three years of relaxation. 

In 1892 a further change was made by the Glergy IMP®*' The 
pUne Act *, which provided that if a clergyman be convici=®<l ^miUne 
of treason, felony, misdemeanour on indictment, or be 
tenced to hanj labour or any greater punishment, o/ 
a bastardy order made against him, or is found in a divc^^ 
or matrimonial cause to have committed adultery, or 
an order for judicial separation, or a separation under i'hc 
Matrimonial Causes Act, 1878, made against him, then within 
twenty-one days of a conclusive finding, the bishop sh^U 
declare the preferment empty, and the clergyman becof**®* 
incapalik «of holding preferment unless he obtains a 
pardon. If the bishop will not act, the archbishop shall. 

Complaints ^against clergymen for immorality shall b® 

diocese and, if either party desire, five assessors. The ch®**' 
oellor determines questions of law ; questions of fact are f 0 “^^ 
by the unanimous dei'ision of the assessors chosen in the ^®y 
prescribed in tJie Act, or by the chancellor and at least 
a majority of the assessors. 

The bishop may, if he think the charges too vague 
frivolous, disallow the prosecution. 

The prosecutor may bo any jiarislMoner, the bishop, or ^^7 
person appointed by tlie bishop. 

Appeal at the option of the appellant may be to 
Provincial Court or to the Queen in Council, but if to ''^® 
Provincial Court ^its decision is final. 

On conviction the clergyman may be deprived or suspen^®*i> 
and if the p^ferment becomes vacant he may be deposed 
the bishop from holy orders. * 

’ 65 & 66 Vift. c. 32. 
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Queationi of doctrine and ritual are excluded from the 
purview of thd Aot ; but with respect tofany proceedings 
• instituted fm* an ofience for which a cleig 3 nnan can be prose- 
cuted undej the Act, the CSraroh Discipline Aot of 1840 is 
repealed, saving certain sections which are re-enacted, under 
which inter alia the bishop can pronounce sentence by Qonsent 
without further proceedings, and is empowered to inhibit 
the party accused from performing the servic^ of the church 
pending the investigation. 

^DieBene- By the Benefices Act, 1888^, the bishop may refuse to 
institute or admit a presentee to a benefige, on the ground 
amongst others, that he is unfit by reason of physical or 
mental infirmity, serious pecuniary embarrassment, grave 
misconduct or neglect of duty in an eoclesiastical office, 
evil life, or having by his conduct caused grave scandal 
concerning his moral character since his ordination. From 
his refusal, appeal lies tw the archbishop of the province 
sitting with a judge of the Supreme Court, nominated by 
the Lord Chancellor from time to time, for the purposes of 
the Act. The judge siiall decide all questions of law, and 
find as to any fact alleged as reason of unfitness or dis- 
qualification, and his decision thereon shall be binding on 
the archbishop, who shall thereupon, 

(1) if the judge finds that no such fact sufficient in law 

exists, direct institution or admission ; or, 

* 

(2) if the judge finds that any such fact sufficient in law 
exists, decide if necessary, whether by reason thereof the 
presentee is unfit for the discharge of the duties of the 
benefice, and determine whether institution or admission 
ought under the circumstances to be refused^ * 

And in either case the archbishop shall give judgement 
aocortliugly, and that judgement shall be final. 

‘ ei & 02 Viet. c. 48. 
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THE CLERK (continued) 

It HTts said in a previous chapter that on the severance The crim* 
of the civil and spiritual jurisdictions the Church claimed^™ 
the right to try all cases in which a ‘ clerk ’ was accused. 

Although this expression is wide, clerici reitaU el accumti 
it ^uacunque reL the claim, in fact, was only, pressed wit'h 
regard to ‘ felonies,’ as the King reserved cases of high treason^ ; 
while of smaller offences, ‘ transgressions,’ the Church took 
no account, perhaps because they did not involve the con- 
sequences on conviction of death, mutilation, or escheat 

This claim, which for a time was successfully made, produced 
some remarkable consequences in the sphere of the English 
Criminal Law. 

It may be useful here to piakeitwo statements which I 
think are accurate. Down to the year 1826* treason and 
all felonies, except petty larceny and mayhem, were punish- 

‘ ConaiivHons of Clarevdon, c. 3. 

' Hale, ii. 350 ; and cf. 26 Ed. ITT, st. 3 de dero. 

’ This dlhmption of eoolesiastics from the secular jurisdiction did 
not origiuate in William’s ordinance. It bad been long the practice 
for men in o^ers when accused to clear themselrrs m a way not 
available for laymen, e.g. the corsnadd was reserved for them f and if 
they went to compurgation they had fellow priests for compurgators. 

* 7A8Qeo.IV,c.26. 
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able with death. 4 ^ feloniee, except insUiatio manm «t 
depo^tdaMo agtbrum were ' olergyaMe * xuftem taken out of 
the benefit by statute. 

fThe story of ‘benefit of clergy’ is not easy to tell, for 
the authorities are rather difficult to understand. But it 
seems hardly possible to doubt that the construction .placed 
by Kofessor Maitland * on the famous Ihird ^cliapter of the 
Constitutions of Clarendon is correct. The accused clerk is 
to be summoned to the Ring's Court, thence he is sent to the 
£!oclesiastica1 Court, which, if he is convicted, will degrade 
him. He is then no longer a clerk, and he will be tried and 
punished in the King’s Court as a layiiiun. An official of the 
royal court will attend the Ecclesiastical Court to see that 
he does not escape. This view, wiiich seems agreeable to 
the Canon Law, was opposed by Becket on the ground that 
by this procedure the man was punished twice over, which 
Was unjust, ‘ pec enim Deus iudioat bis in idi^um ®.’ 

The view of Bccket, whatever we may think of it, would 
seem to have prevailed after his death. 

According to Bracton*, ‘when a clerk of whatever order or 
dignity is taken for the death of a man or any other crime 
and imprisoned, and an application is ntade for him in the 
Court Christian b 3 ''tho ordinary.’ tiie prisoner must be imme- 
diately given up without any inqui.sition being taken. He 
must bo kept iii prison till he ha.s duly purged himself, and 
if he fails to do so he sh4tl be degraded. 

Bracton lays it down that even in murder the king’s 
justices could not try clerks till degraded, and as tJie King’s 

’ Hale, ii. 333. 

* Canon Law in the Chwreh of England, pp. 1 32 ^q. 

‘ Some ecclesiastics hod been excused of various irregularities, in- 
cluding rape and murder. A canon had spoken ill of the king’s 
JustkiBiy. They had been found guilty in the Cpurt Christian, 
but the king thought the penafty inadequate, and desired a secular 
punishment. 

*' Bracton, De Cor., II, c. ix. p,>298. 
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Court could not^egiade them, they mapb be handed over to 
the biahc^. Dewodatidta, he proceeds, is sutecient pitnish* 
ment, quae est magna eapitia demintUio ; but in a case of * 
apostasy, he says a man was degraded and atatim fvit igga 
traditua per manum laiealem But no doubt this was in 
consideration of the more heinous character of the offence. 

• 

Canonical purgation proceeded as follows : the prisoner was 
tried before the bishop or his deputy and a jury of twelve 
clerks. The prisoner first swore to his innocence, and twelve 
compurgators swore that they believed him ; t.h<‘ evidence on 
oath was taken, but only on, behalf of the prisoner -, the jury of 
clerks found their verdict on oath, and the prisoner a-as 
usually honourably acquitted. Should it happen that he was 
convicted, *he might be degraded, or put to penance, whipped, 
or imprisoned, but tlie Church could not pronounce a sentence 
of blood. 

The practice in cases of this nature underwent considerable 
change, but in the second stage of development it seems that 
if a clerk committed a murder, the sheriff arrested him. If 
his bishop desired h<> could demand him, in which case he was 
bound to keep him in custody, and to produce him avb poena 
centum librarum before the justices in eyxp, when they next 
came. In the thirteenth century, the clergy complained that 
this practice kept them years in prison. Wien the justices 
at length come, the prisoner is pyoduced and declines to 
answer, saying that he is a clerk, and tlie bisliop's ofiScial 
demands him. He is handed over, and the justices have no 
further concern with him. 

But late in Henry Ill’s reign, and certainly early in iSccular 
Edward Ts, the practice has changed. Sir Edward Coke 

’ This was case of the unfortunate deacon ‘ qui se apostatavit pro 
quadam ludaea.’ This was no doubt &n aggravating circumstaifce, for 
Fleta, i. c. 35, regards connexion with a Jew or a Jewess as partaking 
of the nature of boatiality. That sorbof person is to bo buried alive.# 
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attributed the change to a oooatouotion alaoed aptm the 
Statvtte of Weskminster 1, o. 2 ; batithe stmte says nothing 
expceoBly on the subject, and perhaps it was appealed to in 
Older to confirm an existing practice. Whatever the authority 
was, the principle was now recognized that the truth of the 
charge ought to be investigated by the country and Jiot by 
a partial tribunal. Accordingly the td'elve furors and the 
four townships were summoned to say in what character 
(gvaUs) the prisoner was handed over to his bishop, i.e. guilty 
or not guilty. Tiiis process is not Trial in the proper sense 
of the word, for the prisoner was not called on to plead. It 
is an inquisition ex off.<Ao. And according to Hale* an in- 
quisition might be taken on the question whether he was 
a clerk or no. The inquisition was taken after indictment, 
that being the moment at which the bishop's claim was 
usually made. If the inquisition pronounced him guilty, he 
iX’as handed over to the Ijishop, but his goods and chattels 
were forfeited, and his lands seized into the liand of the king 
tiU the result of the trial in the Bishop's Court. 

Tills method was, or was alleged to be, a great disadvantage 
to the prisoner, for in an inquisitiou ex officio lie was unable 
to challenge the jury, and besides, he might possibly be 
acquitted of the ‘felony if he put liimself on the jury de 
bono et male, and took his chance. 

Accordingly in Heiuy Vi’s reign, on the ground that it was 

It 

better for the prisoner to elaiiA his clergy after conviction, he 
wats usually directed to plead to the felony, and put himself on 
the country. He could thus challenge the jury, have a chance 
of acquittal, and if found guilty then claim his clergy. 

If the clerk cleared himself in the BiBhtfp’s Cou t, ho had 
restitution of his lands, of which the king in the meantime 
had been taking t'le profits. But with regard^to his goods, 
a difference was made. If the prisoner claimed and got his 
' Hale, PmC. u. 377 sq. 
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cletgy on airaig^linent, that is before oqpviolaon, as was t^o 
old praotioe, theiAif he ]?|ade his purgation, hd had a w^t 
the sherifE to restole his goods. If, however, he pleaded to tb^ 
felony, which was the new practice, and stood bioitrial befd^ 
the justices, and was convicted, Ids goods were forfeit^ 
irretrieyably. The new -practice inaugurated in tendemP®® 
for the prisoner’s interests, undoubtedly benefited the •oj’®^ 
revenue. * 

The justiccB, moreover, had a discretion ; they could ha“*i 
the convicted clerk over absque purgatione, which meant tP®*' 
he was not to be, allowed to make liis purgation, but V'®® 
imprisoned in the bishop’s prison for life. In that case 
king not only had his goods but the profits of his lafi^^® 
during his life. 

The privilege was origmally confined to those persons i^^o Erte^on 
had ‘ habitum et tousuram clencalem,’ but by the statute ^ legp. 
cferoi clerks, secular and religious, convicted before the 8eci4®r 
justices of treason or felonj' touching other persons than ^ 
king or his royal majesty, «ere allowed the benefit. 'Fb® 
expression ‘ secular clerk ’ included doorkeepers, readPrs> 
exorcists, and subdeacons ; and then the courts gradu^y 
extended the rule to all who could read, although in *'be 
reign of Edward II wo find tlu^t one Shardelowe, subsequeP^y 
a judge, said ‘ literatura non facit elcricum nisi h»bet 
sacram tonsuram =*.’ But by tlie <,ime of Edward IV I'be 
court gave clergy, if the case was clergyable, even tho^gb 
the prisoner had no tonsure, if he could read, and tho^^b 
the ordinary refused him®. This official seems to have s®** 
regularly in court, and to have claimed his men ‘ of cours® ’ J 
ho was, first, <aho only judge of their com{>etency wben 
the reading test was introduced, but the court soon took l>b® 
view that tljp ordinary was but the minister of the ootud), 

‘ 26 Aas. 10 i 20 Ed. 1 1- 
• y. B, 9 Ed..IV. 38 b. 


‘ 25 Ed. Ill, St. 3. 
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and if he heppeoed^to be abeeat, the ooi^ ootfld give the 
priaqper'his b&ok and hear the mam lead/even though the 
ordinary had made a return non hgit. In appears, though 
this point is rather obscure, that if a prisoner claimed his 
clergy on arraignment and read, he vent to prison, even if 
the ordinal^ did not olmm him ; but if he put himself on the 
country de bono et malo, and if after cohviction the ordinary 
would not claim him, he was hanged Women were ex- 
cluded from the benefit till 4 W. & M. c. 9 : so also was the 
* bigamus.’ that is, ‘ one who hath married two wives or one 
Midow.’ He was relieved from his unfortunate position by 
1 Ed. VI. c. 12. 

flange in Henry VII took the benefit an ay from certain offences. 

ClUTftCtor. nil • • • 

Ihe distinction now become* one between offenues and not 
between offenders, and the list was further curtailed by 
Henry VIII. 

« I 

yiat read- The reading test whiefc orvee sifted out Ure clerks, now let 

mg test, jjj layman. The practice was for tlie court to refer the 
prisoner to tlu- oidinary, who certified whether he could read, 
and if he could, ho had the benefit. 

In 1487 by 4 Hen. VII, e. 13. every one eouvieted of a 
clergj'able felony shall be branded on the brawn of the thumb 
with M if it is murder, with T if it i.'j theft. If any claimed 
clergy a second time, he shouH] be denied, if not actually in 
orders, or if he could not produce his letters of ordination or 
a certificate from tlie ordinuiy. 

By 18 Eliz., e. 7, it was onaeted tliat persons admitted to 
their clergy shall not be delivered to the ordinary (purgation 
having in the meantime been abolished), but after oleigy 
allowed and tiurning in the hand shall be w>t at litl^rty ; but 

' 12 Ass. 15, 39 ; 27 id. 42. 

* It became usual at some period to test a prisoner’g clerkly powers 
by giving him Ps. LI, v. 1, to read and translate. A prudent and 
unlettered felon might establish his claim to benefit of clergy, by 
showing a parrot’s knowledge of’this so-called ‘ nook ’ verse. 
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the jUBtioe taay^ sb further correction,^ imprisim them for 
a period not excel ding oi^ year. Hie bumingVas te inform 
the judge whethei^the prisoner had had his clergy before. 

We have (preserved in Mr. Boildon’s book) a chatgp delivered 
June 3, 1695, «n camera KteUata, by*thc Lord Keeper to the 
Justices of the Peace living in or near London, ‘ devised by 
the Queen herself,’ which states inter alia that benefit of clergy 
is not to be alldWed more than once, nor in cases where it is 
not allowable b3’ Ian , ‘ for it is no pietye but wicked pitye.’ 

By 6 Anne, c. 6, the necessity foi reading was abolished. 

By 4 Geo. I, c. 11, larcenies might be punished with seven 
years’ transportation instead of branding. 

By 19 Geo. Ill, c. 74, branding was practically though not 
expressly abolished. 

'■ By 7 & 8 Geo. IV, c. 28, benefit of clergy was abolished. Abolition. 
So that, to quotg Mr. Justice Stephen, at the beginning of the 
eighteenth century the position was ; — 

All felonies were either clergyable or not. 

Every one charged with a clergyable felony could have 
benefit of clergy for the first offence, and clerks in orders had 
it for any number of offences. 

The benefit gave immumtj’ from capitarpunishment, but 
till 1779 the pnsoner was brlnded, and senteneed besides 
to one year's imprisonment, or in n larceny to transportation 
for seven years. 

The number of felonies at common law was small, and all 
with the exception of petty larceny (i. e. of goods value less 
than 12d.) and mayhem w'ere punished with death. 

So till ^87 any* one who could road might 5?ominit any 
number of murders without any other penalty than tht^t of 
being delivereijl to the ordinary tojmake purgation, unless he 
was ddivered dbsgue purgaHone. 

After 1487 any one who could sread could commit murde# • 


s 
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once without any paniahment except brandi^, and if a clerk 
in orieiv he oould till 1547 commit any number of them 
without being branded more than once. 

» Connected with benefit of clergy was the Law of Sanctuary. 
Every consecrated church was sanctuary. The malefactor 
who took refuge there could not be extracted, but, it was 
the fluty of the four neighbouring towbs to beset the holy 
place and send for the coroner. He came, parleyed, and gave 
the criminal the ohoico of standing his trial or confessing 
and abjuring the realm. If he chose the latter he hastened 
in pilgrim’s dress to the port assigned, and left under oath 
never to return. His lands escheated and his goods were 
forfeited. If he would do neither, the legal view was that 
he might after forty days be starred into submi^ion*. 

Abjuration became obsolete, but various places came to be 
privileged, and ‘ sanctuary men ’ were allow^ to live there 
even under Statutory regifiations 

Sanctuary was abolished by 21 Jac. I, c, 28, but in defiance 
of the law lingered on for another century, and was a pro- 
tection at any rate against the execution of civil process ; for 
there is an Act 8 & 9 Will. Til, c. 27, making it penal in 
sheriffs not to ejjecutc their writs in ‘ pretended privileged 
places,’ such as Wliitcfriars an^l the Savoy 

‘ Pollock and Maitland, ii. 590. There is a picturesque case in Rd. 
Car. Reg. i. 69, 95, where William, FitzOsbert, who was a troublesome 
character, bad behaved very l>i,dly to his brother Robert, and, in the 
absence of Richard I, posed as a patriot leader in the City of London. 
On being deserted by his followers, he 6ed to the church of St. Mary 
le Bow, and wont up the tower. The Justiciar, who, unfortunately for 
William, was arohbiahop, hod no scruples, disregarded the sanctuary, 
ordered the toWr to be set on fire, smoked Wiffiam oat,ai-ugbt biro, 
had him tried by the Proeerea, dragged him to Tyburn, and banged 
him. ' But this conduct was considered unseemly even in an arch, 
bishdp, and led to bis rotiremmit. 

• See 27 Hen. VIII, o. 19 ; 32 Hen. VH!, o. 12. 

I * Stephen, H. C. L. i. 491 sq.^ 
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THE EARLY HISTORY OF THE LAW 
MERCHANT 

The materials necessary for a full account of the legal 
position of, the merchant are unfortunately scanty. In 
virtue of his calling he has the right to be judged by a law 
different from the common law. He did not much resort 
to the King’s Courts, and the local records, such as those 
of the Eepoudre Court of Bristol, the great western port 
of the kingdom, have most unfortunately been lost or 
destroyed. 

And yet by piecing together fragments of evidence col- Early 
lected here and there, we can arrive at an opinion to the 
effect that there was a body of mercantile lav, affected was Int«- 
to some extent by local variafeons, especially in procedure, 
recognized in this country and in^ the ports of Europe, 
and administered there and ' here in courts of similar 
character supported by the royal authority'. It was really 
Law, and it was really International. The history of the law 
merchant in this country can shortly be stated. It was from 
the first {dministeipd in local and popular coitfts of merca- 

' So Edward I, in the Carla Mercatork:—‘et si forsan super, con- 
traotus huiustnodi contentio oriatoi, fiat inde probatio vcl uuiuisitiu 
seoundum usus et consuetudincs feriamm et villarum meroatoriaram, 
ubi dictum contractnm fieri contigerit et iniri.’ Munim. Oitd. II. i. 

p. 206 . 
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tores et marinarii*, fud was intimately ooqfosoted with the 
Kin^ iito Couifoil. There is statutory reoogmti<ni of this 
connexion in the Statute of the Stapl«^^. The C!ourt of 
^miralty ^fter a struggle usurped the jurisdiction, the 
common law courts in turn destroyijd the Admiralty juris- 
diction by repeated prohibitions, while the merchants, dis- 
satisfied with the illiberal policy of the common lawyers, 
might have resorted to the Courts of Chancery, whose doc- 
trines and practice were very similar to their own, had not 
Lord Mansfield appeared to create the mercantile law of this 
country. 

The nature of the law merchant has been stated by the 
most eminent authorities. Lord Mansfield said ‘ the mari- 
time law' is not the law of a particular country but the 
general law of nations and ‘ the law of merchants and the 
law of the land is the same And other judges used similar 
language , « 

‘ Cf. the case of the ship of Placentia (Cor. Beg. Trin. 18 £d. IT, 
rot. 18). ■ 27 Ed. m, at. 2, c. 21. 

* Luke V. Lyde. 2 Burr. 887. 

* PiUane v. Fon Mierop. 3 Burr. 1069. 

* ‘ This custom of merchants is the- general law of the kingdom, part 

of the common law, and therefore ought not to have been left to a 
jury after it had been already settled by judicial determination ’ (per 
Foster J., Edie r. E. I. C., 2 BurT.^22ti}. ' The custom of merchants 
is port of the commor law of this kingdom, of which the judges ought 
to take notioe, and if any doubt arise to them about their custom they 
may send for the merchants to kmw their custom, os they may send 
for the oivUiana to know their law ’ (per Hobart C.J., Vanheathv. Turner, 
Winch. 24). ‘ The law of merchants is ius gentium, and the judges are 
bound to take notioe of it ’ (Mogadara v. HiAt, Show. 318). ‘ We take 

notioe of the laws of merchants that are general, but not of those that 
are particular ^ages ’ (per Holt C. J., Lethutier’a case, 1 Salk. 443). 
‘ When the ennom has been judicially ascertain^ and edUtblisbed it 
becomes part of the Law Merchant which the courts are bound ta 
know and recognize ’ (per Lord Campbell, Brandao v. Burnett, 12 CL 
ft F. ‘ A system of equity, founded on the rules of equity, and 

governed in all its parts by plain justice and good faith ’ (per Buller J., 
ir cuter V. Miller, Smith's L. C. i, 860) 
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The lex mereatoria interested two km(}B of people, the mer- 
eatorea and the marinar^. ‘ As the roundnefis of the globe 
of the world,’ sa^s Malynes, ‘is componnded of the Waters 
and the Earth, so this work of the Law Merchant cannot bo 
compleat without the ^a Lawes As to what the sea laws 
were, there is 1 think no shadow of doubt. Amongst the 
collections of Dooms, and the Custumarios of maritimcilaw', 
indeed the basis of many of them, the so-called laws of 
Oleron, stand pre-eminent. 

On the continent^of Europe we find a French Ordinance The Laws 
of Charles V (1364) ^ admitting the Castihans to trade in O^^*^**- 
Normandy ‘ scion les Coustumes de la Mer et les droiz de 
Layron dehors ’ ; and in the Ordinance of the same king on 
the rights and pre-cminonees of the Admiral of France we 
have ‘ ledit Admiral doibt administrer justice a tous marcltans 
sur la mer selou Ics droitz, jugemens coustumes et usaiges 
d’Olleron®.’ There is besides a fradition in & MS. in the 
Royal Library in the Esoorial, that the rolls of Oleron were 
adopted in Castille by Alphonso X in the thirteenth century 
as positive law in suits between merchants and mu.nnerB, and 
that the laws in the fifth Partida of that body of Castilian 
law known as the Sietc Partidas were framed in accordance 
with the rolls 

There is sufficient evidence of the authority of those judge- 
ments in this country. In the archives of the city of London 
there are two MSS., one called tho Liber Horn, the other 
the Liber Momorandorum. The Liber Horn is attributed to 
Andrew Horn, who was City Chamberlain during the reign 
of Edward II, and died in 1328. It contains a copy of the 
lawrs of Tlleron. The liber Memorandorum of* the Corpora- 
tion contains various ordinances and charters none, later 
* 

‘ Lex Mercai. 87. 

‘ Bl. Bk. of Admiralty (Rolls Scries), i. Ixiv. u. 

> Ibid., i. 448. 


' Ibid., i. Izvii. 
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than 16 Sdwcucd and in the middle, • preceding some 
charjiera of William the Gonqaero)^ which are there stated 
' to have been copied in 1314, is anotheri^copy of the laws, 
the records of Bristol, the great port of the West oi 
England, there is anothw oo^ dating from the fourteenth 
century. From these facts we may draw the inference that 
the t'iopies were kept for the purposes of reference and use. 
But we need not be contented with inference. 

There is extant a judgement of the mayor and bailiffs of 
Bristol, that the master of a ship is liable for loss of cargo 
by the theft of the crew, and certified by them to the Chan- 
cellor as based on the lex et consuetudo de Oleron. This case, 
Pilk V. Venore, was originally tried ‘ in plena curia coram 
maiore et ballivis et aliis probis hominibus vilhCe et magi- 
stris et marinariis,* and both plaintiff and defendant pleaded 
the lex de Oleron, saying, ‘ tails est 

The inquisition taken at Queonborough by command of 
Edward III, in the forty-ninth year of his reign, directed, 
amongst other things, inquiry to bo made ‘about all mari- 
ners who lay violent hands upon or beat their masters 
against the laws of the sea and the judgement of Oleron 
made thereon,’ a,^id also ‘ concerning all mariners who are 
robelliouB against the honesty commands of their masters, 
and of masters who do not ^eep their mariners quiet at 
table or elsewbere, as thP judgements of Oleron do require 

In a fiftoenth-ccutury ease hoard in the Court of Ad- 
miralty, a master of a ship was tried for cruelty to a seaman 
according to the law of Oleron-^. And in 1402, in the 
fourth year of Henry IV, Parliament petitioned ‘ Quo les 
Admirals usent leur leies tant solement per la ley 9e Oleron 

‘ l^anscribed by Prynne (Animud. 117) from the ^records in the 
Tower. Brema Regis, Tr. An. 24 Ed. Ill, nn. 44, Bristol. 

* Bl. Bk. of AdmiraUg, i. Itii. 
c* Ibid., i. 255. 



EARLY BISTOBY OF THE LAW MEBGHAET 263 


et anxiens leyetade 1» mere et per la ley d’Eo^etone et nemy 
per ooBtume 

We know what ^e judgements ot Oleron contained. They 
are judgements as to tlje power of ^he master to engage pact 
of the ship’s furniture, and to sell merchant’s goods to raise 
funds for necessary expenses, his duties to all concerned in 
case of wreck^ his treatment of sick mariners, his duty to 
jettison, accidental collisions in a roadstead and anchorage 
therein, wages and perquisites of mariners, claims against the 
merchant for nut providing, and against the master for not 
taking cargo, the^time when freight is payable, the master’s 
lien for freight, what is liable to contribute to a jettison, and 
the liability of pilots. 

There is one instance in which a successful appeal was 
made to the Grown against the rule of the judgements. In 
1285 E!dward,I gave judgement- on a complaint by the 
barons of the Cinque Ports, that^he merchants of Gascony, 
England, Wales, and Ireland were compelling the Englisli 
shipowners to contribute for jettison on vessel, apparel, and 
stores. Edward directed that only merchandise should con- 
tribute, thus overruling the judgements of Oleron® and the 
Roman law rule, and bis judgement was apparently after- 
wards'followed in the Mayorlp Court at Oleron *. 

No code of the rest of the lix mercatoria is extant, but some 
of its features are know n . and it is ha(dly possible to doubt that 
it was a definite body of customary law recognized here and 
on the continent. Not only do enactments like the Statute 
of the Staple® and the Carta Mercatoria^ speak of it as an 
entity distinct and intelligible, but what we know of the 

' JfZS. Fart. 3. As. 

‘ Munim. Gild. (Bolls Sorics), i. i90. Rymcr, Foed. a. d. 12S6. 

’ Bl. Bk. of Admiralty, i. 97, Art. 8. * 

* Ibid., ii. xxxiii. Ibid., 395. (%)utuinicr of Oleron, e. xdtv. 

* 27 Ed. Ill, St. 2. 

* 31 Ed. I. Munim. OUd. ii. 205. 
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obaraotor oi the tribunals who administered it supplies an 
iitesistil^e aigigment. These tribui^ds were lay and not pro- 
fessional ; they were not national, for the^ might be mixed, 
^e men who formed part of a market Court at Antwerp 
might in six months be ‘doing the ^ame thing at St. Ives. 
This is beyond question, for the Carta Mercatoria provides 
that^in all cases except capital a foreign' merchant is to have 
if possible a medietas de eisdem mercatoribua ; and the Statute 
of the Staple directs not only that where two strangers are 
parties the inquest is to be made up of strangers, and if one 
stranger then a jury de mediciate, but in cvmry staple ^ 
there shall be a mayor having knowledge of the law mer- 
chant elected by strangers as well as denizens, two ‘ con- 
veniable ’ constables chosen by the merchants, an^ two mer- 
chant aliens to be associated to the mayor and constables to 
hear the plaints of merchant aliens. The international cha- 
lucter of the tribunal makes it certain that the law adminis- 
tered was international too. There is a very interesting entry 
illustrating this point in the Manorial Fleas published by the 
Seldon Society viz. a summons to all the merchants of as 
many conununitics as there were present at the fair of 
St. Ives, A. D. 1276*, to present themselves on the moiTow 
carom aeneschaUo to consider and see that four merchants 
have justice and equity, inosmacJi as their servant had been 
caught measuring canvas with' a false ell and selling it. Of 
these communitcUea * cer^amiy one came from Ypres. It is 

' The staple towns were Newcastle, Lincoln, Vcirk. Norwich, West- 
minster, Canterbury. Chichester, Winchester, Exeter, Bristol, Car- 
marthen, Devylen, Waterford, Cork, and Drogheda (27 Ed. Ill, 
Bt. 2). 

* Sdeet Pleaa in llatiMrial Courts, i. 163. , ^ 

* This fair befonged to the Abbot of 8t. Ives, and the Court was pre- 
aided over by bis stowaid, but the merchants were the •pares citrtoe. 

* A 'bommwnitas was on association in which every individual guaran- 
teed the trade debts of every ot&er, ‘ his peer parcener and commoner.’ 
Bee the remarkable ease at the same fair (Manor. Pleas, i. 162), where 
the plaintifE, B. of Bordeaux, coEaplams of C .'"'i D- nf Nnmieh. the 
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alleged also * tliat King Amauri I, who i|ucoeeded his brother 
Baldwin as King of Jerusalem in 1162, estabtished« special 
Court of the Sea,ipnd also a mercantile Court, la Cart de la 
fonde, consisting of a royal bailiff and a mixed jury of fogr 
Syrians and two Frankf). Wo tnayl>elieve that, wherever the 
Court was held, the law; allowing for procedural variations, 
was the same. The Same people met each other in succeesiou 
at thn great fairs, where the same questions must have con- 
stantly arisen, and it is incredible that they would have 
administered a system in which their rights varied with the 
locality, they th^lmelves being both litigants and judges. 
Owing to the exigencies of trade, merchants, of all men, re- 
quire that the law should be known with precision. To the 
great fairs^uch as tho.se at Lyons, Besangon, Antwerp, Win- 
chester, Stourbridge, and St. Ives, merchants came from 
afar^. The Courts were ‘popular,’ judgement being given 
fay those who ‘knew the customs, whether tl\c^ were prvd- 
hommea at Oleron or Barcelona®, or mercatorea ct mariTiarii 
sitting on Bristol quay*, or merchants in a Court of Pie- 

pareg participes et commvnares of H. and John his sou, that the said 
D. R. and J. unjustly deforce him of £B which they ought to pay 
' eidem B. vel cuicunque de suis scriptum obligatorium inter ipsos 
confectum portanti ' on Midsummer Day, 1274, for wines sold by B. to 
B. and d, at the fair at Boston oi^ Friday before St. James' Day, 1273. 

‘ Bl. Bk. of AdmiriUli/. iv. xvi. 

‘ We may notice the regulatianl oi the ' Feste de I’ui,’ a society ot 
foreign merchants, * that mirthfuiness, pcj^e, uprightness, gaiety, and 
good love may be maintained,’ lo which we tind ’ e pur ceo qe ta festo 
dn Pui est mut honorc par Ja venuo des oompaignons. e tuit lui pJuis 
de la compaignie sont marchantz hauntauus les fuires,' so that they 
cannot come to London on the dxed day of the great feast, ‘ Ic quel 
jonr oeo est duraunt la feire de Sointe Ive ut autres feires,’ the day is 
to be altered (Munin^ Oild., ii. 228). 

’ In*^(e Ordinance of JBaritime Poltre, published' by James I of 
Arragon (1258), the Corporation of the Prudhommes of the Strand 
at Barcelona is spoken of as a council of administration of m&itime 
matters of co-ordinate authority witb the king himself fiBl. Bk. of 
Admiralty, ii. Ixvii). 

* El. Bk. of Admiralty, i. 378. 
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poudie. * Fopolorit^ ’ is however not peculiar to mercantile 
OoiuiiiB, but wA common to all eail^ local Courts, such as the 
' Manorial Court and the Sheriff’s Court in country. 

Hie ' The name Piepoudre was frequency given to those Courts 
which were attached to fairs ‘ to determine the plaints of 
persons passing through who cannot nmke any stay' there ; 
such persons, that is to say, as are called pepoudrous 
These Courts were of record, and if the fair was a franchise 
of some lord the Court was held before the lord’s steward 
If not a franchise fair, the Court, likg^ other mercantile 
courts, was held before a mayor and two coadjutors. In 
a great city like London the mayor uas probably elected by 
the eommuniUia of London ^ ; in the staple towns, according 
to the Statute of the Staple, the foreign merlhants had 
votes. So a Piepoudre Court could bo held by special cus- 
tom before the mayor and two citizens. Th^ case of Good- 
son V. Duffield * was a prdbeeding in error on a judgement in 
the Court of Pe Powder at Rochester, in uhich it was said 
that those Courts are held in divers cities, as in Bristol and 
Gloucester ®. And here the record was ‘ Curia dom. regis 

■ Liber AU)us, ed. Riley. 59. ’ Y. B. 6 Bd. IV, 3 h 

• The terms ‘ mayor ’ and ‘ communltas ' go together. Stubbs, Sel. 

Ch., 308. ' / 

* Cro. Jae. 313, 2 Bulst. 21, and cf. Howcl v. Johns, Cro. Eliz. 773. 

I am indebted to the kiiidi)>'Ba of Mi’. A. H. Wansey, of Bristol, 
for the following informafson regarding the Tolzcy and Pepoudro 
Courts of Bristol, which still cxitt. A statement was drawn up in 
1789 by Mr. Arthur Palmer, Prothonotary ol tho Tolzcy Court, to 
the following effect : — ‘ Tbo Tolzey Court is an old court of record by 
prescription, dating by tradition from Saxon times, and sits every 
Monday in the year. The hundred of Bristol was originally in tho 
honour of Gloucester (Madox, F. B. p. 17, Ms^n. Rot. 31 Hen. II). 
The honour vested in the Crown temp. John, when Br^oi Castle 
became a royal residence. Among tbo royal officials was the seneschal, 
tdio was judge of the palace court, with which the ol^ court became 
united, tbs seneschal being assiMed by the bailiffs, and the court being 
held at the Tolzey, whore the king’s tolls wero collected. The first 
dKriff of Bristol was appointed°in 1373 by the charter (47 Ed. Ill), 
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pedis pulveiisata (sic) tent, apud dvi^at. Bofiens. coram 
maiore et duobus coiu^vibus seoimdum,’ Tber^ was 

\ 

which made Btiatol a county ; a second sheriff was c^tod by the 
.Bristol Charter (15 Hen. J/H), which flireoted that the two bailiffs 
should always be the two weriffs. Thu seneschal or steward who pre- 
sided in the Tolzey was thus a royal ofScer, the sheriffs sitting with 
him as bailiffs of the huttdred. In this court was the process of “ ftreign 
attachment,’' of*immemoriaI usage, to recover debts from foreigners 
who do not come to England to be served. The “ foreign attachment ” 
seizes their cargoes, ships, goods, and debts in Bristol, and cnfmicPB 
payment, like the process in the Ls>Td Mayor’s Court in London. In 
this court ail autioHs i~4, debt, assumpsit, trespass, trover, covenant, 
and other civil octians to an unlinihod amount arc tried, where the 
cause of action arises within the city. The Court of Fie Poudro is 
a branch of, or a continuation of, the Tolzey, and is held annudly in 
the open st^ot, called the Old Market, before Ibo steward and bailiffs, 
or one of them. It commences the day after the bailiffs arc sworn, 
which is the 2!Hh Sept., unless the 30th is a Sunday. It sits for 
fourteen clear days, during wltich the Tolzey at the Guildhall is sus- 
pended. Proceedings there arc as in tiie Tolzey, anc^ are styled “ fa 
the Tolzey Court. Bristol, held in the Old Market there." At the end 
of the fourteen days everything is adjourned into the Tolzey. To this 
day (1789) there is the Saion praiticc of compurgators.’ 

According to the additional information kindly fui'nished by 
Mr. Wonsey, down to 1SG8 there were no rules regulating process in 
those courts, whereas the Su{)criui Courts of Westminster had the 
C. L. F. Acts of 1852, 18.54, 186U, and various orders and rules. In 
1871 these courts were mainly binught under the C. L. P. Acts. By 
5 & 6 Will. IV, e. 7ti, the Iteeordor of Bristol was mode judge of these 
courts. Ibo records only gu bacl^ to 1 827. All kmds of actions may 
bo tried in them, providisl they arise the city, and there is no 
appeal. No sittings are non held 4n the Old Market, but the court is 
duly opened and adjouincd into the Tolzey, but for the lourtoen days 
the style is as of old. In 1878 the Judicature Acts were applied to 
the courts. 

I have also to acknowledge the courtesy of Mr. L. Bmeathman, the 
Town Clerk of Homel Hempstead, who tells me that there was till 
1898, 4il{bn the boiough was reincorporated, a Piepoudre Court held 
there once a year, though in his time the only work done was con- 
nected with the management of the tolls, buildings, stallages, &c. It 
was held before a bailiff and jury. L'lbdcr the new chartei* the %rayor 
is styled ‘mayor and bailiff.’ I have not been able to inspect the 
records. 
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each a Caart also the fur at Stourbridge, vbiob beloaged 
to tl)|e QorponUaon at Oambridge ^,|fuid this washdd before 
the mayor and bailifis of Cambridge. 

The Gild i In connexion with this popular or lay character of mer- 
oa&tiie justice we may notice the institution known as the 
Gild Merchant, which seemingly was an association Tor the 
purpose, amongst others, of mutual arbitration. Members 
of the same gild were bound to bring their disputes before 
the gild before litigating the matter elsewhere. This function 
of the gild merchant was recognized by the kings. The 
great Gild of St. John of Beverley ^ of^li^ Hans House held 
charters from the Archbishops of York, with the royal licence 
of Henry I, granting to the town and burgesses a gild mer- 
chant and the right of holding pleas among ihemselves, 
and this grant was confirmed by an inapeximm charter of 
Richard II in 1379. The city of York® has a charter of 

• r 

John, dated 1200, giving •a gild merchant with the liberties 
pertinent ; and in 1681 the queen, in consideration of the 
losses and decay of merchants, allowed the merchants there 
to elect a governor and eighteen assistants, with power, inter 
alia, to try all suits among its members or between the latter 
and others 

What may have been the relit’ ons between the mevnhants 
and the Crown under the Nf)Tman and early Plantagenet 
kings we have at present no means of knowing, but judging 
from the hardness of the task of consolidating the common 
law, it may be w'ell that this outlying portion was left to 
Itself for the time being. In any case Edward I made the 

> Dyer, 132. 6, pi. 80. 

' English OthU (Brentanu), ISO. 

* The Oild Merchant (Gross), ii. 279. 

* In a charter to the city of London (52 Hen. Ill) it is granted 
to the citizens not to plead without the walls, czeep^ (inter olio) to 
pleas ooncterning merohandise, which ore wont to be decided by Law 
Merchant in the boroughs and fairs by four or five of the citizens theta 
pioBent (Norton, Comm. 416). 
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(xnrneKitm firm. The foreign men^nt vas a person to be 
considered and treated tenderly, for witfi faim^he kiyg could 
bargain directly ai^ to customs without the interv'ention of 
Parliament, and money was never too plentiful, a^d in retuip 
the king gave him his support agaifist the ‘ rings ’ or ‘ trade 
unions ’ of the Snglish merchants, and made himseU the final 
Court of Appeal. . ^ 

• . 

For eight hundred years merchants have cried for speedy 

justice. Mercantile men must be about their business, for 
trade will not wait. Once, the merchant was here to-day 
and gone to-morr<jw , now. he will sooner cut his loss than 
have his case hung up indefinitely ; if he cannot get king’s 
justice he will go to arbitration. In a report drawn up in 
the reign «Jf Henry II on the ‘ customs ’ of Newcastle-on- 
Tyne, as they existed temp. Henry I, the foUowing sentence 
appears : ‘ Inter burgensem et mercatorem si placitum oriaj 
tur, finiatur ante tertiam refluxionSm maris,’ which indicates 
a mercantile court doing speedy justice t. In the Doomsday 
of Ipswich®, which is a recension of the old book of the 
second year of John, and drawn up in the nineteenth year of 
Edward I, it is stated that whereas pleas between persons 
sitting and dwelling in the town should be pleaded ‘ by two 
days in the week,’ the merel-ant stranger 'was treated with 
the greater consideration which seemingly was everywhere 
shown to him : — 

‘ The plees botwixe straunge folk that men clepeth 
pypoudrous, shuldcne ben plctcd from day to day . . . 
Tlie pices in tyme of feyre betwixo straunge and passant 
shuldene bene pleted from hour to hour . . . and the 
pl^ yoven t» the lawe maryne, that i^ to wite, for 
straunge marynerys passaunt and for hem that abydene 

* ^ 

' Stubbs, 8e/t Ch. 112. So Bracton,*!. 5, f. 334 a, * Item,proiftierea 
qui oelerem debent habere iuatitiam, sicut sunt mercatores quibus 
exhibetur iustitia pepoudrous.’ ’ Bl Bk. of JdtntmBp, ii. 23^ 
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nob but her tryde, idnild«ie heetx |deted from bjrde to 

Among the questions put to the oitizenfr of London on the 
Iter held bp Hubert de Burgh and his associates ^ and the 
aUB'weTS thereto *, we note the following : — 

Q. 9. ‘ May the Bailiffs (these are afterwards' called 
Bheiiffs) of the city determine the plai,nts of persons 
passing through the city who cannot make any stay 
there, such persons, that is to say, as are called pepou- 
drous as to debts due or injuries done, or must they 
await the sitting of the Hustings 

Ana. * It is answered that of usage such pleas are not 
holden out of the Court of the Hustings. But it is 
further provided and agreed that in future the mayor 
and sheriffs, assisted by two or three* aldermen, shall 
hear such plaints and that immediately from day 
to day.’ * 

In the Ordinances* which Edward I made when ho took 
into his hand the franchises of the city of London is the 
following : — 

‘ And whereas the king doth will that no foreign 
merchant shall be delayed by a long series of pleadings, 
the king doth command that the Warden or Sheriffs 
shall hear daily the pleai of .such foreigners as shall 
wish to make plaii>,< . . . and that Bpec“dy redress be 
given unto them.’ 

Not only was the king doing his best to get the merchant 
speedy justice, but he also invited him to regard the Bang in 
Council as the ultimate fountain of justice. The Statute 
of the Staple® is an epitome of the royal policy*' n. this 

'■ a Hen. III. * L%h(r Albva, 55. 

' ‘ Ht hqsting sedeat nemel in aebdomada videhoct die'Lunae.’ Carta 
Civ. Lend., Sel. Ch. lOR (temp H. I). 

J Liber AUnui. 257. 


27 Ed. Ill, St. 2. 
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regard. The king’s judges are not to take oognizanoe of 
thing s touching the staple (§ 6). This^is tlje province of 
a lay tribunal elected by Aie merchants, who are to apply the 
law merchant and Vot the common law (§ 21). ^Merchanto 
arc to have right done tjjiem from dhy to day and from hour 
to hour (§ 19). In case of doubt the matter is to be shown 
to the Council, or if any merchant complains of wan^ of 
justice it shall tie redressed by the Chancellor and Conncil 
without delay (§ 21). 

There arc two celebrated cases which found their way to 
the king. The first*'U’in the case of Simon Dederit of Gu 3 meB * 

(a foreigner, it will be noticed), which came from tho great 
fair at St. Ives on a point of mercantile Ian . and shows the 
carefulness • of the tribunal. This was on appeal to the 
Dominus Rex at Westminster, ‘et praedictus Simon dicit 
gjod lex mercotoria talis est in omnibus et singulis nundinis 
per totum regnuni. Paratus est verificare.’ His opponent 
denies tliis, and the sheriffs of London, Lincoln, Winchester, 
and Northamjiton arc each directed to produce before the 
king twelve good and landul merchants to recognize, &c. 

In the second ca.se s a mcrchaut stranger complains before 

tho Chancellor and judges in the Star Chamber. He hod 

come 11)10 this country on a safe conduct, and his goods 

had been stolen at Southampton. The Chancellor said The Law 

that such a person was entitled to sue here according to 

the law of nature in the Clianctyy, tllat is the law merchant, Chancery. 

which is law universal fliroughout the world. 

‘ Cest suit est pris par un marchant alien que est 
venus par safe conduit icy, ct il n’est tenus de suer 
selonques lo ley ^cl terre a taricr le trial de^xii homes et 
autres sokmpnities del ley dc terre, mes doit suer icy 

et sera determine solonqucs lo ley dc Nature en Ic 

• « • 

« 

* 8 Ed. n, cor. reg. Plac. in Dorn. Cap. Westm. 321. 

• y. B., 13 Ed. IV,|p. 9. 
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Chancery, viz. ley Merchant que eat ley universal par 

toute Je mo^de 

One cannot help being struck with the ^aot that the Chan- 
cellor is here identifying the law of nations with the law of 
nature, just as the Roman lawyers identified the ius genUum 
with the ideal ins fiaturae. And here, we may surmise, lay 
the 4)ond between the diancellor and the merchants. He, 
like the praetor, considered what was aeguum et bonum and 
what was agreeable to the mores, or the usages of honest and 
honourable people. One might go further an«jl surmise that 
the law merchant was in fact largcly/d)S3od on the Roman 
law. Possibly the law merchant was the channel through 
which the Roman law chiefly affected our law'. The four 
consensual Roman contracts cover most of the fifld of mer- 
cantile law. The contract of affreightment is covered by 
D. 19. 2. 13, the doctrine of general average by D. 14. 2. 1, 
and the contracts of bottomry and respondentia by D. 22. 2. 
There is some corroboration of this view in the story told by 
Malynes * of the fair at Frankfort, where a question of surety- 
ship arose. The opinion of the merchants was demanded 
thereon, ^ wherein there was great diversity, so tliat the civil 
law was to determine the same - . . according to the title de. 
mandaio co-nsilii.' • We may remember that the civil Ijiw was 
recognized as proper in the Court of Admiralty®. It is 

I 

‘ On which case Jenkins (Kcp. 102) notes that if a morchant alien 
has a controversy with an Englishman or another merchant alien, 
these oerntroversies should bo decided in tbo (^banoery or the Star 
Chamber, or before the King’s Council, or at common law, according 
to the law of nature and nations. Cf. a note to tlie same efieot on 
a case, 2 Ric. Ill, p. 12, whore three. Lombards sued in Chsnoeiy, 
and the Chancellor called the judges into the Exchequer Chamber to 
cmsult (Rep. 1C4-6). Cf. also two cases mentic&ied in Set. tn the 
Court of Admiralty, i. xlviii-ix (Eelden Soc.). 

* Zifz Mere., p. 69. Malynes' dato is 1622. Pandect law was the law 

of the Hanse towns ; Sobm, /nef. 6. a 

* Bridgeman’a case. Hob. 11 (II Jao.), a case of bottomry 
burrowing of necessity. Even to-day, on a question of agency, the 
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almost certain, from what Lord Blackburn^ has said, that 
the right of ‘ stoppage in tranaitu ’ camS thnjpgh tlje Ciourts 
of Equity, and that it is^the same right as that revendieation ^ 
which on the continent was the representative of ret vindi- 
caUo. We may give <pie or two*particulaTB in which the 
Chancellor and the mcrohaiit agreed as against the common 
lawyer. As Mr., Bigelow has said in the introduction to his 
book on Bills,* Notes, and Cheques, in the foreign custom 
which the merchants brought into England there were two 
peculiar features which the Common Law regarded with aver- 
sion — ^negotiabdi^’ grace. Negotiability is the property Common 

by virtue of whidh certain choses in action, that is under- 
takings to pay, pass from hand to hand like cash on delivery. 

The common law repudiated the notion that a promise of A 
to B could bo treated as a jiromibc extending to C, a view 
that was shared by the classical Roman law. Accordingly 
dow'n to the Judicature Act of 1873 if it was desired to 
assign a choso in action, it had to be dune with the assist- 
ance of equity. So Malynes writes : — 

‘ And herein you are to note that in the buying by 
Bills it may bo madu payable to seller or to the bearer 
thereof, and so all the parties arc bearers thereof unto 
w^om the same is set over by tradition of it only, and 
tills is called a rcscountcr in payment used among mer- 
chants beyond the seas . .’ . The common law of England 
is directly against this cqjirse ;• for they say there can 
be no alienation from one man to another of debts 
because they are held choses in action 

As regards grace, the Common Law said that a man must 
perform on the d^ he promised to perform, unless ho had 

^ 4 * • 

Digest may be roforrod to (Durant & Co. v. Huberts and Keigtdey, die. 

[1900] 1 (j. B. (bitt, 0. A.), though sac the judgemonis of the House ot 
Lords lovoisinj this decision, L1901J ArC. •JH). 

' Blackburn, On Hale, p. 314 sij. 

* Lex Mere., p. 70. 
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the promisee’s oonsent. The custom of meroluuits allowed 
*da;i^ qf gnu}f>,‘ tlu number vailing at ditEerent markets. 
Three days was very usual, and in (ai^cular was the custom 
c£ London^^. The Courts of Equity never regarded time as 
necessarily of the essenoe'of the contract, and this divergence 
between the equitable and common law view is dealt .with in 
the judicature Act. 

Seal and Neither Chancellor nor merchant set any store on con- 
sideration or seal. There is no evidence that the doctrine 

won* 

of consideration came from Chancery ; the evidence is the 
other way. In spite of the efforts of kDfff'Mansfield, as will 
be remembered, the Courts of Common Law forced on the 
custom of merchants, which knew nothing of it, our purely 
indigenous doctrine of consideration^. This view need not 
surprise us, if we remember that the civil law has very little 
corresponding to our doctrine of consideration ; consent made 
ihe contract ; it was dishonourable to break 'a promise once 
made. It is worth noticing that the early writers of trea- 
tises on the law merchant, Malyncs (1622) and Marius (1670), 
were not lawyers but merchants, and that Malyncs regards 
not so much what the law may say as what merchants will 
say : — 

‘The credit of merchants is so delicate and, tender 
that it must be cared for as the* apple of a man’s oie ’ 
(p. 76). ‘ The nature of a Bill of Exchange is so noble 
and excelling aU other dealings between merchants, that 
the proceedings therein are extraordinary and singular, 
and not subject to any prescription by law or otherwise, 
but merely subsisting of a reverend custom used and 
solemnized concerning the same ’ (p. 261). ‘ Such is the 
sincerity and Candor Animi amongst mcrchant'Sr uf aU 

’ CeUmum v. Sayer, 1 Bam. 303 (2 G. II), where the Common 
Ejerjeiuit and the foreman of tBe jory spoke to the oobstant praotioe 
of the City, and this was accepted by the C. J. 

PiUana v. Kan ifterop, 3 Burr. 1663. 
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nations beyond the seas in the obserratioa of plain 
dealing oonoeiming ^e said Bills dbliga^oiy ^4bhai|> no 
ma,Ti dare presume to question his own hand ’ (p. 74). 

He adds that in the East^, and sometimes ih the Lo4r 
Countries, they will ]mC a seal to it, but this is not a uni- 
versal Requirement. So Sir John Davis, writing ‘ Concetning 
Impositions,’ abflut tlio beginning of the seventeenth oenthry, 
says : — 

‘ Whereas at Common Law no man’s UTitlng can be 
pleaded agaiast him as his act and deed unless the same 
be sealed and d^ivored. in a suit between merchants. 
Bills of Lading and Bills of Exchange, being but tickets 
without seals, letters oi advice and credence, policies of 
assurance, assignations of debt, all of which are of no 
force at the Common Law. are of trood credit and force 
by the La^v Mercliant.’ 


There is one comparatively small point which we may 
perhaps notice. By the 14 & 16 Viet., c. 99. the parties (io 
a civil action became for the first time competent witnesses. 
The Court of Chancery never regarded this rule. The parties 
before it were always competent and frequently compellable 
witnesses. So, too, in a merchant .suit. -Malyncs (p. 299) 
mentions the practice of the Chancellors of issuing commis- 
sions to Masters in Chancery* or to merchants to report to 

the Chancellor, whereon ho issued decrees ; 

• 

‘ They may examine witnesses upon oath upon any- 
thing in question whore there wanteth proof, or they 
may minister the oath to either party upon pregnant 
occasions to bolt out the truth.' 

•a" ’ 

' The Bill Obligatory was a promissoiy note, pretaoed by an ao- 
knowledgomcnt of indebtedness. Of. Lex Merc., p. 74. * 

* Sir F. PoUdok has been good cnou^ to point out that tke Eastern 
seal is not a device but an engraved signature, though probably seldom 
if ever autograph. 


X 2 . 
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\Bd again at p. 92 : 

C 

I ‘^nierefevre vfaen mKohant| are oantending in any 
Courts of Equity or law where tl)py are delayed for 
manyiyeaie in continual suit at their great charges, then 
it tendeth to the interruption of t^ade and commerce in 
general and the overthrow of parties in particular : 
• whereof the Law of Merchants hath a« singular care to 
provide for, and therefore doth many times (though not 
-nithout danger) admit the proof to bo made upon the 
parties’ oath, if witnesses be absent.’ 

$ 

Hie Bona Finally, in one very important matfer ihe Chancellor and 
chaser " merchant saw eye to eye. Both loved the Bona Fide Pur- 
chaser. In his interest the common law rule of nemo dat quod 
non habet was set aside. Neither got so far as 'the maxim 
potaession mid titre, but an approach was made to it. Pos- 
sibly the standpoint of the ChauccUor was no]/ quite identical 
with that of 'the mcrchaiTt, but it is permissible to suggest 
what that of the latter uas. It was, wc think, intimately 
obnnected with the desire for ederis iustitia, on which we 
have remarked already. The proas of business does not 
permit the loss of time incident to examinations of title. 
Ihe negotiable instrument, the sale in market overt, the 
legislation in the Factors Acts, arc all manifestations of the 
same feeling that the honest purchaser or pledgee ought to 
be allowed to treat the ^possession of his seller or pledgor as 
equivalent to title or to full tfuthority to sell or pledge. The 
rule about sale in market overt comes from old market law 
and the fairs, whore any one could search for his nuBsing 
goods if he chose. A person bu3dng in these circumstances 
took a good title except against the Croyn, and afterwards, 
by 21 Hen. VIII, c. 11, against the prosecutor to co^Otion. 

Struggln \^ile the loced Courts^ at seaports and parkets were 
administering the law merchant, wc notice the Admiral’s 
niialty, (^urt, which was established in the reign of Edward III for 
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the puipose of dealing with piracy, began to excite the appre- end Scan 
bensionB of the towna p<|jBBeB8ing franchiM jo^adictimB^ To 
these fears must be attributed the statutes 13 Bic. II, o. 6, and * 

16 Bio. II, o. 3, which defined the adnuial’s jurisdiotion , 

^ • 

Although the adnuraf’s jurisdiction in maritime and com- 
mercial afiairs was not explicitly and authoritatively afBrmed 
till the reign lieiuy VIII, when, following on A>me 
admiral’s patents about 1520-30 \ the statute 32 Hen. VlII, 
c. 14 (1640), gave the admiral jurisdiction to try summarily 
.joatters of freigj^t or damage to cargo, there is sufficient 
evidence that the.Adtuiralty had not confined itself to the 
piracy or spoil cases, but had endeavoured with some success 
to take cognizance of mercantile suits. During the fifteenth 
century, though the information at our disposal is scanty, 
there are records proving that the Admiralty was making 
efforts to try casos of freight*, conversion of ships* and 
contracts made within the bodies of counties®, and that 
these effofts were being met by applications for prohibition 
and praemunire. • 

But in the reign of Henry VIII we have the files of Labels 

' These fears wore not groundless. In the Orr. Reg. RoUa, 7 Rich, n, 
rot. 51, in Bandy v. Alveelon, the jurisdiction of the seaport of Pad- 
stow wA challenged in a riucstion of trespass to a ship on the ground, 
amongst others, that it had not been deputed by the admiral to try 
Admiralty oauscs (Ad. PUaa, i. xlhi). In l3Ui> (Cl. 42 Ed. Ill, m. 2) 
a ease of breach of contract had been tsied bi'forc the admiral, who 
gave judgement for defendant. Tfte plaintiff then arrested the ship 
in another action for the same matter in the Sheriff’s Court of Ixmdon. 

It was held that it was Im iitdiraia, and could not lie reopened. Ad. 

Pleat, i. xlvi (Seld. f<oi*.). 

• See the Duke of Jliehmond's patent (1525), Ad. Pleaa, i, Iviii, 
embracing all maritinjp contracts between sliipowners and others, with 
a itodKoetanie clause. On the other hand we may nofSs that in 1S38-9 
a supersedeas isHuod to the Admiralty Court which had inhibited the 
local court of the bailiffs at Yarmouth in a ease on a contract of 
pilotage, Ad. fleas, i. 78. * • * 

’ Rot. Pat. 11 Hen. IV, pt. 1, m. 12. * Rastell’s Ent., fo. 24. 

' Coke, Itul. iv. pp. 139-42 
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in the Admirolty Goort, which tell their own tiJe. In the 
files ,bet|rem i^e years 1627-41 there are recorded 262 suits. 
Of these xunety-five are oonceme^ with freight, breach of 
({pntraot, (fon-ddivery, daqtage to oaigo, misoondaot and 
default of mercantile agents abroad, pa|es of ships and goods, 
oontraots and debts arising abroad, necessaries, jettison, aver- 
age, money lent upon security of ship- or ,pargo ; for con- 
version and other torts thirty -six, for wages 'twelve, and for 
contempt, i. e. suing elsewhere, and questions of jurisdiction 
eighteen, while the cases in piracy, spoil, and robbery only 
number twenty-seven *. 

In the reign of Elizabeth the Admiralty Court takes a 
more confident position. The queen is approached because 
of the * encroachments ’ made on the admiral’s jurisdiction. 
Her letter is extant addressed to the Mayor and Sherifis of 
London ®, in which she considers it ‘ very strange ’ that they are 
taking on themselves to t»y cases on contracts arising upon 
and beyond the seas, which properly belong to ‘ oui Court of 
Admiralty,’ feigning the same to have been dune within 
some parish or ward of London. She directs them to desist 
(circa 1670). 

The seaport towns had fallen on evil duy.s. Not only 
were they jealously w’atched by the Admiralty CouH, and 
called on to produce their charters of exemption or of 
jurisdiction, but also by, the Courts of Common Law', wliich 
had designs upon them both, hnd were preparing to prohibit 
freely. The local mercantile courts fell into diwictude, one 
or two Piepoudre Courts still lingered on, the only local 
maritime court that survived the Municipal Corporations 
Act, 1835, is^ the Admiralty Court of »*hc Cinque Ports, 
which goes back earlier than 1300^. 

Thd field was then left (o the Common La^’ Courts and 

t 

* Ad. Pleat, i. Ixxxiii. ' Msisden’s Admiralty Cates, 230. 

* Admiraily Pleat, ii. xix-xxi. 
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the Admixalty Ckmrt. The Gommon Law gave noygemedy in 
cases of contracts made or torts com&itted abr<)^. ^ The 
Admiralty relieved the i^ant, but had no jurisdiction within* 
the body of a coi/nty. This i^triction the Gommcm Law 
Courts enforced rigorously, issuifig prohibitions wherever 
a maritime contract *had not actually been made, or goods 
not actually suppli^ on the high seas, and permittinfj the 
fiction that a* contract really made at sea was made at 
the Royal Exchange in order to withdraw the suit from the 
Courts of Admiralty The Admiralty jurisdiction over 
tjontraots then fell into disuse. Meanwhile the administra* 
tion of the mercSiitHc Ian in the Common Law Courts was 
not satisfactory, owing doubtless to the fact that it bad 

never been made a professional study. As a result 

• 

‘ when questions necessarily arose respecting the buying 
and sellii^ of goods, respecting the affreightment of , 
ships, respecting marine insurances, and wspecting bills 
of *^change and promissory notes, no one knew how' 
they were to be determined. Not a treatise had been 
published upon any of these subjects, and no cases 
respecting them were to be found in our books of 
reports. . . . Mercantile questions were so ignorantly 
tipated when they eame into Westfninster ffall, that 
they W’ere usually setthd by private arbitration among 
the merchants thcmsclvt% 

Before Lord Mansfield appeared, ‘ in courts of law all the 
evidesAP in mercantile cases w-as thrown together, they wore 
left generally to a jury, and they produced no general prin- 
ciple,’ to be ‘ known to all mankind not only to rule the 
pa];^eular <-aso ttlen under consideration, but to serve as 
a guide for the future 

* St. Comm. iii. 107. 

' Camp.. Lives of the Chief Jnsiirrs, ii. 402. 

• lAchharrou) v. Mason, per Buller J., 2 T. R. C3. 



sao Polish LSQjo. iNsntunoNS 

Lotd BlaoBfield employed hia leandng and hie genioa, ‘ not 
only^in ^oing justice to the parties litigating before him, but 
• in settling ynth precision and upoif sound princi]^es general 
rules after^rds to be quot^ and reco^zed as governing 
iJl similar cases K' He u&ay truly bq said to be the founder 
of the Commercial Law of this country.' 

' ficVbarrow v. Mason, per Bailer J., 2 T.‘ R. 93. See also Lord 
Campbell’s aocoant of Lord Mansfield and his special jurymen (Lives, 
a. 407). 
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THE JEW 

The poRition of the Jew was peculiar and unhappy. In The Jew 
the feudal ‘system there was no place for him. He was an 
alien, and as such had no political rights, as such could hold 
no estate of inheritance in land, his very residence in the 
country being on sufferance. £e was moreoveS' a hereditary 
alien, for, as he was not permitted to swear on the Penta- 
teuch except for the pui-poses of judicial proceedings, He 
was unable to do homage or fealty. No Christian might 
do homage or fealty to him ; he could be neither any lord’s 
man, nor any man’s lord. He was the king's chattel. Un- 

t 

like thh ‘clerk.’ he lacked the powerful aid of the Catholic 
Church ; and unlike the foreign merchant, he could appeal to 
no temporal king to use the weapons of diplomacy in his 
favour. The counsels of self-interest forbade our kings to 
scar e aw ay the foreign merchant, oui ordinances proclaim 
our pains to invite their welcome visits, but the Jews required 
no such attentions. Tliough they lived hero on sufferance, 

they could hardly Ipavo without permission. 

m 

Of the steps by which the Jow reached his peculiar relation- 
ship to the* Crown nothing is Jmowii; but thuugh'^t is 
extremely probable that the Baronage ardently desired pro- 
perty in a Jew', we cannot doubt that the Crown lawyers 
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aigned that what belcmged fco no one in partionlar belcmgad 
to tjie ]png. As a matter at law, the Jew was regarded as 
treasure trove. The authoritative ^egal view is expressed in 
^ne of th^ Ordinances in so-called Laws of Edward ’ 
as follows : 

‘ Be it known, that all Jews wheresoever they may be 
fiin the realm are of right under the tutelage and pro- 
tection of the king, nor is it lawful for any of them 
to subject himself to any wealthy person without the 
king’s licence. Jews and all their effects are the king’s 
property, and if anyone withhold their money from 
them, let the king recover it as his own.’ 

This was a correct statement of the law in Glanvill’s day. 
After the Conquest the Jews came to this country in con- 
siderable numbers and settled in most of the important 
■ towns in England, where they resided in a separate quarter 
of their own.' Though it hpjpcats that they practised handi- 
craft to some extent, the strength of tho merchant gilds 
ptevented them from engaging in the larger operations of 
commerce under favourable conditions. But one course 
business, remunerative, necessary, and beset with dangers 
lay open. The Jew could and did lend his money. The 
ordinary rate of interest was apiiarenlly 43J pel cent, 
per annum. The ‘ vadium ’ charged the debtor’s land and 
chattels with principal , and interest, and in default the 
creditor was entitled to seisin,' and might cither sell the lands 
after a year’s possession or hold them till he satisfied the debt 
out of the profits. But tho Jew creditor could not &e seised 
of land otherwise than as pledgee. 

The activities of the Jews in this direction were favomobly 
regarded by the Crown. It is not too much to say that 
they, Were the honey beefi of tho king. They carefully 
collected and stored in accessible places the golden hoard 
on which the king, whenev^ his necessities pressed, could 
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lay his This meritorioos iodustry it was the royal 

interest to protect. Protective privileges were fi|8t given 
by Henry I to a partiftilar family, confirmed by his sac- 



Under this Charter they could travel and settle where they 
pleased, they could freely buy, they could sell their secusities 
after a year and a day's possession, they went free of tolls, 
and of all jurisdiction except of the king and his castellans, 
and they could claim to be tried by their peers and to be sworn 
on the Pentateuch. »In all cases between a Christian and 
a Jew, the plaintiff must produce two witnesses, a Christian 
and a Jew. But if a Jew were sued by a Christian who 
failed to produce due evidtuice, the Jew could clear himself 
by his oath on the Pentateuch, wliile the Christian in like 
case had to wage his law w’lth eleven compurgators. 

In their own quarter, ^e Jewi^, the king’s writ did not 
as a rult! run except in pleas of the Crown between 
Christians and Jews. Cases between Jew and Jew were 
left to their ow'n iribunais and settled according to their 
own law. 


Whatever financial assistance the kings had got from The 
indiviifual Jews, the practice of ‘ talliagiug ’ their community 
did not commence till 1168, ^lien Henry 11 demanded from munity 
them an aid of 6.000 marks. It .was paid, but not with aged ’ 
alacrity, nor without signs ot royal displeasure. Twenty 
yeaijl^jl^r, in the year of the Saladin titho, Heniy raised 
at one blow £60,000 from them collectively, which equalled 
very nearly half of the sum raised from the country at large. 


Att unfortunate*affair grievously affected the fortunes ol 
the community. At the coronation of Richard the leading 
men of the Jewish community, dpsiring to pay their rAjpects 
to the new king, thronged to the palace, were hwtled by 
the crowd, and a general affray ensued. The Christians 
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patsaed the Jews to thdr qnarten, and masMored, burnt, 
and Jiooted as^ they could. The ezamide vae followed at 
' other places, notably at York, wlfere ‘ good guidance ’ led 
t|ie rioterBfto tlie Cathedialiwhere the ‘ vadia ’ ot securities 
had been placed by the Jews for safe/iustody, and the bonds 
were then burnt. This tohched the drown closely, for the 
boD^B were not in duplicate. Accordkigly, when Richard 
returned from his captivity registries of these bonds, ‘ Archao,’ 
were established in the principal towns and administered each 
by four chirographers, two Christians and two Jews, chosen by 
juries summoned by the Sheriff. All^loans were to be puT” 
in the legal form of a chirograph before these officials, who 
kept a copy, and also a register of all the chirographs and 
all subsequent dealings frith them. Unregistered transactions 
seem to have been of no effect, indeed an acquittance required 
enrolment in the Exchequer. 

This system, as Mr. Rigg the learned editor of the Jewish 
Plea Rolls > remarks, placeJ the Jews at the mevey of the 
Crou-n, for in time of need all that the king hod to do was to 
order a scrutiny of the ‘ Archae,’ and having then ascertained 
the financial position of his chattels, he proceeded to talliugc 
them with scientific precision, and if they were refractory 
he attached their' bonds and their persons till tlu'y ipet his 
demands. 

Hie Soar- Li connexion witli this system was the establishment in 
the Exchequer of a special tribunal for the trial of Jewish 
omin. causes, the Scaecarium ludaeorum. Probably the Exchequer 
had always taken Jew causes, as the Jew was always the 
king’s debtor, but in 1198 we find sitting witii the Barons of 
the Exchequer four ‘ oust odes ludaeorum, ’^of whom two were 
Christian and Wo were Jews, but those were the only Jbws 
ever appointed. These officials were later known as ‘ Justices 
of the Jeps,’ but they had dot exclusive jurisdiction over the 

‘ In the series of volumes published by the Selden Society. 
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Jews. Apfiat«DUy tbej addom, if ever, aat ont of Loiulfm, 
n(» so far as ve know did they take dtiminal eas^. It is 
rather hard to see hoW^they ootdd, as th^ were merely 
a branch of the Excftiequer, whicti was not a court ^of criming 
jurisdiction. . i • 

The 'function of Uicse Justices or Guaxdiaus of the Jews 
was to protect ^iheii' clients in their privileges, especially in 
matters of procedure ; for the Jew, like the foreign meAshant 
in London, could wage his law throe-banded, and could 
claim, as defentjant in cases arising in the Jewry, a jury 
‘ de medietatc,’ and Jie was exempt from the jurisdiction 
of the eoclosiatical rouits. But these privileges, though 
nominally belonging to the Jews, were really prerogatives 
of the Crown, which could be and were waived by the Crown 
at its pleasure. 

There never, was any real doubt that the Jews could bp 
impleaded in civil matters cither • coram Nobis ’ or ‘ coram 
Tusticiariil Regis,’ while the criminal cases, of which the 
most important were coin clipping, forgery, and some strange 
accusations of ritual murder, were either tried before the 
Justices, usually in eyre, or a special commission. 

Perhaps wc are safe in supposing tliat the Exchequer 
of the Jf'ws was tlic normal forum for the trial of all the 
London list of JowisJi cause*, -and such frt>m the country 
as were not for some reason or other taken by the king’s 
judges on circuit. Once we hear tif ihe Justices receiving 
a rogttl 4 P'dei' to make a domiciliary visitation of the Jeuries 
to find hidden hoards of wealth, and it seems that in this 
branch of the Exchequer were adndKstered the estates of 
Jet^ deceased. Ttiis mVs a duty of great importance. The 
Jew alive or dead was of value. In Itis life he cuuld be 
mortgaged, |B8ignod. or subdemiaed with his arrears (rf talli- 
age ; after his death his estate was valued by a nfixed jury 
and his representatives, and thp least portion of it that was 
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a{q[iropristed for the king’s ose was a third : the rest was 
allowed, to devolve according to the dispocdtion of the 
' deceased. .If ^e deceased left infect children, the king had 
teeir wardjihip and marriage^' both luoratfve inoidents. 

It is not needful here to follow 'ifl detail the fortunes of 
the community. Let it suffice to say that though grievously 
opjKressed, yet they throve among tUb impovhpshed barons to 
suoh'an extent that they were becoming masters of great 
estates in the country, and began to assume baronial state. 
Then, as Mr. Rigg observes, a grave political peril 
imminent : for estates acquired by the Jeu s potentially passed 
into the hands of the king. Anti-Sendt ism joined hands 
with constitutionalism, and commencing in 1269 dealt re- 
peated blows on the Jeu'ish community, till in 1290 Edward 
banished them from the kingdom. They did not return till the 
Protectorate of Oliver Cromwell. 



APPENDIX 1 


THE HAI 4 FM GIBBET-LAW AND THE 
COURT OF THE SAVOY. 

We are iftdobtcd to Mj'. Justice Stephen for preserving the 
record of two institutions wliieli throw light on the nature of 
trial Hy jury iij its earliest form. The first is the Halifa:^ 
Gibbet-Law. Halifax, it is st^kted^in the tract from which 
Mr. JustiJb Stephen iios taken Iris infurmalion. is part of 
the Duchy of Lancaster. It has an ancient custom that ‘tf 
a fohtn he taken within their liberty, with goods stolen out 
of or within the liberty or Pi’ceincts of the said Forest, either 
handhabend, backberand, or coiifessand, cloth or any other 
commodity to the value of 13|d., tliat they shall after three 
markets or meeting days within the town of Halifax next 
after such his apprehension, (sic) and being condemned he 
shall be taken to the gibbet and there have his bead cut off 
from his body.’ 

The procedure was as follows. There were seventeen 
townslilps and hamlets within the liberties who chose the 
mos^ wealthy and lest reputed men for their jurors. Wxen 
a felon was arrested he was brought before the bailiff of the 
manor of Wi^eficld. The bailiff detained the prisoner; jand 
Bummoned the constables of four other towns to reqfiire four 
frith burghers from each of those towns to attend at the 
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pnqper tuke. H Gxen, when the proBeoutcHrs atti the felmi 
ate brcgight befoi^ the jiuy and the thing atcden is prcH 
duo^, and ‘ lipon examination they do find that the felon is 
Slot only ^guilty ct the goads stolen, but also do find the 
value of the goods stoleu 'o be or above, then is the 

felon found guilty by the said jury.’ The verdict u found 
upon the eAridence of the goods stolen £^nd Ijiug before them, 
together with his own confession, ‘ u-liich In such CE^es is 
always required.’ He is then condemned to be beheaded 
according to the ancient custom. Ho was sent to prison for 
a week : there were three market days in every week ; ho tKis 
exposed publicly in the stocks each*' market day with the 
goods on his back or by liim. After that ho was executed by 
the gibbet, Avhicb was a sort of guillotine. 

« 

It seems that the rido that tlic prisoner must be taken 
‘ confessand ’ was considered to be satisfied if he could not give 
a satisfactory account of his possession of the stolen goods, 
doth refuse when asaud to tell where ho found it or 
kow be came by the same, nor doth produce any witness to 
testify for him how he came by such things, but seeks to 
evade the truth of the matter by trivial excuses, various 
reports and dubious stories.’ 

In illustration there is given an account of tho trial of 
three men in 1650, which was the last instance when the 
edstom was enforced. ’I'hey were accused of stealing certain 
goods. They were given into tho custody of the chief 
bailifi of Halifax, who summoned the constables of Halifax, 
Sowerby, Warby, and Kircoat, requiring them to attend 
each with four men at tlie High ilailJil’s House on April 27 
to hear, examine and determine the ca es. Sixteen jurors 
accordingly came, and in a convenient room were brought 
face to face with the prisoners and the goods. They were 
charged‘ by the bailifi to make diligent search and inquiry, 
and .the informations against the various prisoners were 
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Imwght iA and alleged. Aa the jaiymen seemed to have 
Bcnne doaht about the reply of one of\he ^aouejs ip the 
information laid againatAhim, they adjourned tj]l April 30,* 
and on April 30 nftt again. anH after full ezamtpation aiqfi 
beating of the whole QiatteTj fduXd two of the men guilty 
by thqjr own confession,' and onA not guilty. And the sen- 
tence concludoR^ ‘ by tjje ancient custom and liberties d. 
Halifax, whereSf the memory of man is not to the contanary, 
the said Abraham Wilkinson and Anthony Mitchell are to 
suffer death by having their heads severed and cut off from 
their bodies at Halifax Gibbet, unto which verdict we sub- 
scribe our names, %pri\ 30, 1650 

Now we notice here that the towns are represented each 
by four mejh, who are brought up by the constable who is the 
representative of the reeve. They must have questioned the 
prisoners in onjer to take their confession, and when one of 
the prisoners contradiets a statenibnt ascribed* to him, they 
ad}uumod*for three days, probably to make inquiries. After 
^ i • 

* Ae ‘ Beggars’ Litany,’ as it is called, introducing the Hull, Hell, 
and Halifax petition, is of considerable antiquity. It seems to have 
been well known early in llio seventeenth century. Taylor, the water 
poet {b. 1580, d. 1654), thus refers to it: — 

' l^ero is a Proverbe, and a Prayer witball. 

That we may not to three strange places fall ; 

From Hull, from Hallifax, from Hell, ’tis thus. 

From all these three, (jood [.ord cleliver us. 


A^,BUlifax, the Law so sharxie doth deale, 

That whoso more than thirteen pence doth steole ; 
They have a Tbynge that wondrous, quicke, and well. 
Scalds Thieves all headlosse unto Heav’n or Hell. 

From Hell eacB man sayes Xmd deliver me. 

Because from Hell can no Bedemption be. 

Men may escape from Hull and Hallifax, 

But sure* in Hell there is a heawier taxe ; 

Let each one for themselves, in this agree, 

And pray, from Hell, Good Lmd deliver me.’ 

V * 
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the adjoornineat they talk it all over again the 

ptisoperEk and get &r&er oonfessionB. Hie jory not only 
'find the facets hut, like the suitora fti the did County Court, 
a];e the jufjEges, the bailiff thily registerihg their sentences. 
There is nothing to sho'^ /that either of the guilty men 
were taken handhabend or backbera^id,'and what oonfdssand 
am(||inted to is extremely doubtful., Pe>'hB]g8 unsatisfactory 
answers and alleged admissions to other pAsons than, the 
jurors. 

The other institution is the Court of th^ Liberty of the 
Savoy, which is still in existence. Mr. Jqsiice Stephen was 
indebted for his , information to the late Mr. Bristowe, Q.C., 
who was Steward of the Liberty. The Liberty of the Savoy 
lies west of Temple Bar, along the bank of the river. It has 
four wards and a court-leet, which meets twice a year. The 
Cjourt consists of a Steward, who presides, and eight burgesses, 
two from each of the four wards : a jury for the year, con- 
sisting of sixteen, is annually elected at the court. On the 
dey of meeting, the jury are called over and sworn, the oath 
being the same as is administered to the Grand Jury at the 
Asfflzes. They then make their presentments, which are 
in writing, and signed. H any inhabitant thinks that a 
neighbour’s house is unsafe or disorderly, and he complains 
verbally or otherwise to the foreman of the jury, the fore- 
man summons his jury. They satisfy themselves in any way 
t^ey like of the truth of the complaint, and if satisfied they 
give notice to the offender, and if the nuisance is not abated 
accordingly they present the matter next court-dwyT“If the 
jury think that the party presented ought to be fined, four 
of their number are appointed to settle the fine. Their 
finding is conclusive, although they hear no evidence, exa«jine 
no witnesses, and go through nothing in the nature of a 
trial T^ey represmit, sayo Mr. Justice Stephen, that stage 
in our history at which ordeal and purgation had fallen 
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into diBus^r (^nd the substitute for them had not been 
disooTeted. 

These two survivals take us l|}aok, we cannot doubt, to a 
remote period, which we need not attempt to dat^. Though 
they ooonr in two widely, disthn^^parts of the country, they 
present’ some features of similaxity which are worth obsenring. 
In both cases jury is Sixteen, representing four townships 
or four wards, and in Halifax each panel of four is brought 
up by the constable of the township, whom we may identify 
ujth the mediaeval reeve. In the Halifax case they do not 
present, that beii^ utmccessary, as the accused is taken 
flagrante deUeto, but they say * guilty ’ or ‘ not guilty ’ ; in 
the Savoy they both present and punish. In neither case 
are witnesses heard, and in botli cases the jury is left to 
inform its mind as weU as it may. 

Tho four townships play a great part, they present at the 
hundred and county courts, they arc part of 'the coroner’s 
machinery, their opinion is taken on * oulpabilis necne ’ before 
the itinerants. Yet all this falls short of proving that they 
provided our petty jury of twelve. Perhaps, too, it is of 
importance to notice that in Edward Ill's reign, when it was 
a good ground of challenge that an indicator was on tho 
jury of'deliverance, it became the custom for the accused 
no longer to put himself on a particular faie or ‘hundred, 
but on the county generally, although hundredors wei;p 
always on the jury of deliverance. On the other hand, it 
may that by this time the petty jury had become firmly 
established as an institution, and that the alteration was 
merely to insure a larger choice of impartial people. 
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THE LITTLE RED BOOK OF BRISTOL 

f 

A VSBY interesliag and seemingly hitherto^ unprinted 
document has been recently published in the Little Red 
Book of Bristol. It is a treatise in Latin on the Lex Mena- 
ioria, in twenty-one chapiters, and written ih a fourteenth- 
century hand. It has been transcribed by Mr. ^ickley of 
t|j;e British Museum, but the text is in places corrupt and 
▼ery hard to translate, and ought to be edited with notes 
by some competent hand. I purpose in this appendix to 
attempt some indication of its contents. 

The first chapter states that the Lex Mercatoria, or Market 
Law, attaches to markets, and that markets are held in five 
■laces, * in Civitatdbus, aundinis, portubus super mare, viUis 

ii 

mercatoriis et burgis ; ’ that in the first two attachment or 
adjournment is either ‘de bora in horam,’ or die in 
diem ; ’ in ports, * de daytida in daytidam ; ’ in market towns, 
and boroughs (‘ villis mercatoriis et burgis ’), ‘ de moroato in 
mercatum.’ ^ pleas naturally belong te it, except ple^ of 
land. But as regards pleas concerning appeals, if the owners 
of the franchise {dmini) and the parties chowe to remove 
them into the common law courts and refuse the law mer* 
cbant'thev mav. and usuallv do. 
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Hie seoeifd ohepter treats at how the Law Merohont differs 
from the Commoa Law, and the differenSes are thre^. 

(1) Its process is swift^t. 

(2) If a plaintifi puts any on^ under pledge to answAr 

for trespass, oovena^tt debflS detention of chattels, he 
puts film under pledge for the whole debt, damages, and 
costs , 

(3) The law merchant does not admit any one ‘ ad legem 
in parte negativa,’ but it is the duty of the plaintiff to 
prove his case b^ aeeta or by deed, or both, and not the duty 
of the defendant.* Aftd if one buys from or barters with 
a merchant, whether himself be merchant 'or no, he must 
answer according to the Lea; Mercaforia if he can be found or 
attached within the five places where markets are held, so 
long as the thing is merchandise or ‘ ad mercandisam suam 
spectans.’ Tha same is the rule where a merchant does ncA 
keep his engagement, whether wi^jl? a merchant*or not, unless 
they agree to go to common law 

• 

‘ At oommoD law, the ordinary process in an action for debt aas by 
a writ of ‘ iosticies,' e. g. ‘ quod reddat z marcas quas ei debet ut dicit,* 
when, Fleta says (p. 134), the shetiS will not move till he has taken 
pledges to prosecute, which he thinks wrong. The plaintiS then offers 
pledges, ^nd gecurilate recepta the debtor is summoned by two of the 
vireatium to come and answer at the next court. If be neither comes 
nor sends excuse, then on proof o| summona, and the pliSntiff being 
present, he is directed to be distrained till be gives pledges * de parendo 
iuri proximo die com.’ If he finds Ahem and still does not romc. 
pledges are fined and another distraint issues till ho does come. If be 
comes and Joses, the plaintiff recovers ‘ debitum cum dampnis,’ which 
shall be taxed by the sheriff and suitors of the county. 

No final costs were recoverable at common law by plaintiff or de- 
fendant. But by the Statute of Gloucester, 6 Ed. I, c. i, the demandant 
maj^ecovBT against l)he tenant the cost of his writ purchased (which 
by a liberal interpretation has been construed to extend to the whole 
costs of his suit), together with the damages given by that sjatate. 

' And this Act^shall hold place in all oases where a man leoevers 
damages,’ of. 2 Inat. 288. ' 

In the view of ihe early aommon law, it was no part of the bouneas 



2M 


BNGOJBH liBOAL INSriTtUlCHMS 


Cbaptefn III and IV deal \nth the topi(» of ^iledgee to 
prosecai^, and of cAsoina, which Beem to be rimilaT to the 
I common law ;^ooednTe. PreoedenlB are given, from which 
we Bee that the atyle of tlfe Court ia, fin London, ‘ coram 
viceoomite ; ’ in a fair, ‘^jc^cam aenemhetllo fmiae ; ’ if in a 
borough, ‘coram preposito«mercati^ ’ ‘if in a city, ‘coram 

maiore et ballivia.’ 

• 

Chdpter V deals with persons attached, and the proc^ of 
attachment against them and their pledges. 

Chapter VI treats of the important subject of the recovei^ 
of debts where there is no writing or (all^, and where wager 
of law is not allowed. The practice is stated as follows. 
If B ia attached to answer for debt, detinue, coveimnt, 
trespass, or other mercantile plea, and demands, day in debt, 
what the plaintiff A has to show for it, and A says ‘ good 
suit,’ though the defendant B may desire to n^age his law to 
prove that hi; owes nothing, this is not permitted, because 

t 

of the court to weigh the proof ; it simply declared who should give it, 
and in what manner, and then what the judgement should bo after its 
completion. Proof was not to convince the court, but to satisfy the 
opponent. Proof was largely one-sided, and the question was who 
jras to give it. It might be s privilege, or it might be fatal. It was 
not every complaint or every affirmative defence, not a tnneitx tiox, 
that was to saddle a man with this burden. Cf. Magna Charta, 38, 
and cf. Braoton, N. B. ii, ease 260^ * Et quia praedictns Bogerus nihil 
ij^ndit . . . noc sectam prq^ucH nec cartam profert neo aliquid aliud 
nisi simplioem vooom suam,’ ftc. 'So Fleta, 137, says that no free man 
shall be put ‘ ad legem ncc ad iuramentum per simplioem loquelam 
sine testibus fidelibus.’ But if he produces aeeta, i. e. t^timony of 
legal men, ‘ qui contractui interfuerint praesmtes,’ then the defeiidant 
may wage his law, by producing twice as many up to twelve. * In hoc 
oasu semper incumbit probatio neganti.’ But he is not bound to wage 
bis law against a secto variabUia, i. e. one thSt did not agree.. We 
may notice that Fortescue (Do laodibus, c. 21} observes that by the 
course, of the CivU Law the party who upon the trial holds the 
affirmative side of the question is to produce his wititesses, whom he 
ow name at plessuxe. On the other hand, he says, a negative cannot 
be pressed. 
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it IB notaiions tiSat merohants and their apprentioee a^d 
servants often deliver (?) * appreetant * goods without writing 
or telly, and it would Jie inconvenient, nay imp&eiHle, to 
use these formalitieB always. So if JB * precise liegalt,’ a day 
is given for A to bring his proofs, and for B to hear th%i 
and rebut them if be* oan, ^nl^ss A has his aeeta there on 
the spot, in which^ case they are produced and examine. 
Th^ are sepac^tely sworn to tell the truth, not ‘ secuddujo 
creduliiatem,’ to i<he best of tb^ belief, but ‘ de veiitate sub 
perioulc soo.’ They arc examined by the steward before the 
•parties and the whole Court. If there is a suspicion of ccui- 
spiracy, the other wi messes arc ordered out of Court, but if 
they arc men of credit they may hear each pther’s testimcHiy. 
If A nanes witnesses who will not appear, or who require 
paymentTor their evidence, and they are distrainable withig 
the jurisdiction of the Court, they are distrained by the 
bailiff till they come. If they are outside the juiisdieti^n, 
A is aUoved till the third CouA to produce them. If be 
cannot, IB goes quit, with costs at the discretion oS. the 
merchants of the Court. B then cannot be impleade(> of 
the same jauso of action, till his costs have been paid, aud 
the costs are thereon straightway levied and paid over iu 
Court, anc a copy of the record can be claimed by the parties 
for production at other market courts. If A can prove liig 
case by three credible witnesses, he recovers (unless B finifg 
new security for convicting A and his witnesses in an attaint), 
and gets damages and costs assessed by the merchants of^he 
Court. But wliere the fair or market can have fuU know- 
ledge dt the truth, the case is settled by inquisition and n.ot 
ly the merchants of the Court. 

*Bat if B does not deny simply the plaintiff’s story, but 
sajTB, for instance, that he was once indebted, but has loog 
sinoe paid* the debt, he is allowed to prove hjs defence, 
because, though he was at first defendant, such an answer 
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sutkes him ptaintifi. And the defeated |)art9^ alvays paya 
damages and costs t« the winner 

r Chaptw VII states that merchants liable for goods lent 
(iptduato^ to their appientioe#and submertkants. 

* This procedure, which is %i]toh^the sapie os our civil proeednie 
of to-day, ooutrasts very farouiphly with the antiquaiiaiiism, of the 
common law. In 1687, when the Chancellor asked the judges if a man 
wwe/liachargod of his debts by waging hivlaw,' they said, ‘ Yet ’ ; but 
Hanwood C. B. said it was the plaintiff’s fc^y, for, had he sued in 
assumpsit, the defendant could not have waged his law. Wag^r of law 
was not allowed where the cause of action was a tort {London v. Wood, 
12 Mod. 677). It was 6naUy abolished by 3 & 4 Will. IV, c. 42. „ 

According to Fleta the practice was as follows. If A biongbt an 
action in debt, and had only his own voice (trw sola), the defendant 
went quit (p. 132). ,It A produced a secia, either ad vocem probandam 
or to prove a tally, the defendant waged his law by produeing twice 
the number of A's witnesses up to twelve (p. 137). A tally without 
a supporling ‘ seota ’ could be disposed ot by the dofencftmt’s oath. 
A oeeta variabtlio was no secta at all <p. 138). Agairst his own 
wijting the defendant could not wage his lau. nFleU in these 
passages noticeB, the different practice of the merchants. * Tallias 
dedictas per testes idoneos conceCitur mercatoribus de gnuia priucipis 
probare. ad minus per duos iuratos qui de die, loco, et nunero et aliis 
oirdkmstantiis ooncoides per diiigcntem examinationem uveniimtur ’ 
(p. 132). They prove their tallies ‘ per testes ct per patriun.' If the 
defendant produces a tally against the plaintiff’s tally, alleging payment 
of the debt, the defendant can go round nine churches sad swear at 
nine altars that he has paid, and go quit (p. 138). But as this practice 
was abused the ' statute men-hont ’ was invented (8tatu‘« of* Actem 
Burnell. 11 I, and 13 Ed. I, st. 3), viz. ‘Noverint cniversi me 
A. de tali Com. teneri B. in z marc’ solvend' cidom ad festum Besteo’ 
anyo regni regis, &c. £t nisi feceru conoedo quod currant super me 
eit betedes meos districtio ot poena^provisac in statute IXimini Regis 
edito apud Westm. dat. London tali die anno supradicto.’ 

In the labet Albus {Mnntm. QUd. i. p. 203) the usages of the City of 
London are mentioned. In pleas of debt the defendant may wage tna 
law seven-handed, but if a foreigner, three-handed. If be cannot find 
two, he must go at the plaintiff’s request to six churches nearest the 
Guildhall and swear that his oath was good. If he does so, the plaintiff 
is amerced. Also against a sealed tally by City usage the defendant 
has no law, but he may deny that the date of psymei^ is correctly 
alleged? Seo also the Doomsday of Ipswich, Bl. St. of AdmiraU/y, 
U. 127. 
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C9i«pt4r*VlE[ ^ves the rule that if a man, dog, cat, or 
other beast escapes alive from a ship it«8 no wreck, and the 
goods must be kept by ^he {sroper authoritjr for a*yeax am^ 
a day, for the oYser, and then they revert to £he kii)g. 
This agrees with the Statute 3 Ed. I, c. 4. It seems that*it 
was hoped that the, meapiitj; ^(pimal might give a clue to 
the ownership, and^that marks on the goods identifying the 
owner prevent^ it being considered WTeck. and so ^ #oyal 
perquisite 

Chapter IX. Within the five places aforesaid, the lex 
mercaloria is altra.ya the law, unless both parties agree to go 
to common law,*for\he common law is mater legis nurca- 
toriae, and has granted her daughter this privilege. 

Chapter X is important as dealing witli the challenges 
against teates and iurati. In an inquisition, the iurati may 
be cliallenged for relationship, afiOnity, tenancy, apprentice- 
ship, conspiracy, intimidation ; i^ short, for everything tlfat 
may make it probable that th» juror will not or dare not 
speak the truth. But no witness can be challenged so l^ng 
as lie is free and of good report, and has sufficient property 
to make restitution to the defendant in case he is subse- 
quently convicted of perjury ; and even though his property 
be insufficient, be caimot be challenged if the principal givbs 
security that he will make up the deficiency 

'■ Bract., I. 3, c. 3. 

' The teates here must be ideDtiiiod*with rhe secta of a prevleus 
obapter. It will bo noticed, however, that the mercantile secta plays 
a more important part than the old common law secta, which only 
showed aq>robable cause of action, a ‘ probabilis monstratio,’ a mere 
prelude to the one-sided proof, and which finally became a mere 
form. Those witnesses gave ‘evidence.' and wore examined care- 
fully. In the ‘ Coni^potudineB Villc Bristoll.' the first entry mode in 
TM Little Bed Book, pp. 24-44, we find : — * Also if is ordained and 
agreed that when any one, be he citizen or stranger, declares his 
intention to ^rove in pleas of debts^ contracts, ootrenaiitB, Or trans- 
gresumiB, he can prove by ^tnesses, being citizens or strangers, who 
were present at such contracts, on oath . . . that they shall sa^ nothing 
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Gbajiter Xll. In every mai^et Court jndgemebifc shall be 
givem by the merchabts of the Court, wd not by the mayor 
/or steward. If these interfere, aotiof lies agamst them. The 
^^uitors* of the Court are id! who are feoffoH et rendenies 
within the bounds of the Sve places, and all merchants who 
habitually frequent those njarlrets, and those whose names 
are in the market list (papiro mereaii), expept ‘ clerici comites 
Baronfs Baroneti vel mUites.’ • 

Chapter XIII treats of executing judgements. If the 
bulifl is resisted, he reports to the dominua or mayor, who 

a ^ 

summons the merchants. Twelve are j^icked out. and others 
more or less from the Court, as necessity demands, in order 
to overcome resifatance. If active resistance is still offered, 
the hue and cry is raised, and the contumacious ^defendant 
is attached personally and lodged in prison till he satisfies 
the judgement and pays damages and costs to all who were 
summoned and came. Tl^e common law and the law mer- 
chant deem all who are fec^ati et residentes in thpse places 
to^be merchants though they do not traide, with the ex- 
ceptions above stated. There are also some rules regulating 
the forcing of lochs and the breaking of bulk under an 
execution. 

m 

Chapters XIV and XV are occupied with the methods 
of making distraints, and the proper custody of things 

distrained. 

€■> 

Chapter XVI gives the obligation of clerks of the markets 
to make authentic transcripts of the pleas for the parties at 
a certtun price. 

else than what they have heard and seen. And such witnesses shall 
be examined by burgesses of the town sworn . •> . and be in no way 
examined by strangere.’ The oaths of witnesses (pp. 52-3, tclup. 
Bid. Ill) are in the following form : — In debt : ‘ Nous veritee diiroms 
de ceq 4^ vous me demaundretz,dune dette qe A demaqnde vers B en 
oeste court; et en oeo nul fans dirray, sy m’eyde dieux.’ — Sauna dire 
a son a^eot. qois dioet de veritate suo periculo. 
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ObapitM^Xvll States that every market most have its seal.^ 
jrbicb is to be kept with great precaatisns. 

Chapter XVIII giv^ the rule that in *every .merchaift 
Court the lord of the mayor shall have a desk, and r^ls 
containing the plessather^jp pleaded, and the * suitors * or 
communitas must have a clerk %nd rolls of their own. This, 
is necessary tq/e their 4)wn protection, as the penaltiei^ of a 
false judgement fall not on th^ lord but on the suitors, for 
it is their judgement. 

, According t» Chapter XIX apprentices must give pledges 
to secure their .masteiB against loss caused by negligently 
parting with the masters’ goods. . 

Chapter XX deals with attaints in a fuU and interest- 
ing account. Attaints are not granted without a king’s 
writ in the merchant Courts where there has been an 
inquisition, ft»r the parties have consented to this method.* 
But whore a geeta has been ej|:ainmed in o|>en Court, such 
examination being conducted by the steward and two of the 
more discreet merchants chosen by the Court, before judge- 
ment is given the defendant is asked if he has anything to 
say why judgement should nut be pronounced according to 
the I’vidence. The defendant then in his proper person «ad 
not Sy attorney may declare himself prepared to convict the 
plaintiff and his witnesses pf perjury. He swebrs that the 
claim is false, that the witnesses, whom he names have.Jied, 
and that he will prove the *same to the best of his ability. 
He must then find security by gage and pledges sufiQcient 
to satisfy a fresh amercement if he fails. He is then given 
a day at the next Court, or the next but one, to bring his 
witnesses, the siiccessful plaintiff being notified that he may 
come and hear, and take what steps he thinks fit. Both 
can bring witnesses, the challenger to disprove, th^ j^intifi 
to** affoTce ’ or strengthen the first secta. The bettdr proof 
wins, subject to this, that to succeed the challenger must 
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kpcoduce at least two more witnesses tSutn ttfb* oiigiiial 
plaintiff, for the la^cw favours possession. In case the wit« 
i^jesses* are at a> distance, or are uijwilling to come gratis, 
lo^er time is allowed. But* if at the bearing the appeal 
fads, the plaintiff and his aecia go quit, and the unsuccessful 
party has*to pay the damajl^es* and- costs incurred by the 
adversary. The appellant after the fir^t stage, when he 
take# his corporal oath, can appear by attorneji . 

The last chapter gives pi^edents of certificates of pro- 
ceedings sent by one merchant C!ourt to another to enable 
plaintiffs and defendants to prove that a master is res ituii- 
ecUa. 
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